NEPA Manual for Materid
Acquisition

Prepared for the
Department of the Army

Prepared by
The Army Environmental Center

November 2000
(Revised)

DISTRIBUTION UNLIMITED




Report Documentation Page

Form Approved
OMB No. 0704-0188

Public reporting burden for the collection of information is estimated to average 1 hour per response, including the time for reviewing instructions, searching existing data sources, gathering and
maintaining the data needed, and completing and reviewing the collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information,

including suggestions for reducing this burden, to Washington Headquarters Services, Directorate for Information Operations and Reports, 1215 Jefferson Davis Highway, Suite 1204, Arlington
VA 22202-4302. Respondents should be aware that notwithstanding any other provision of law, no person shall be subject to a penalty for failing to comply with a collection of information if it

does not display acurrently valid OMB control number.

1. REPORT DATE
NOV 2001

2. REPORT TYPE
N/A

3. DATES COVERED

4. TITLE AND SUBTITLE
NEPA Manual for Materiel Acquisition

5a. CONTRACT NUMBER

5b. GRANT NUMBER

5c. PROGRAM ELEMENT NUMBER

6. AUTHOR(S)

5d. PROJECT NUMBER

5e. TASK NUMBER

5f. WORK UNIT NUMBER

7. PERFORMING ORGANIZATION NAME(S) AND ADDRESS(ES)
U.S. Army Environmental Center ATTN: SFIM-AEC-EQ E5179 Hoadley
Road Aberdeen Proving Ground, M D 21010-5401

8. PERFORMING ORGANIZATION
REPORT NUMBER

9. SPONSORING/MONITORING AGENCY NAME(S) AND ADDRESS(ES)

10. SPONSOR/MONITOR'S ACRONYM(S)

11. SPONSOR/MONITOR'S REPORT
NUMBER(S)

12. DISTRIBUTION/AVAILABILITY STATEMENT

Approved for public release, distribution unlimited

13. SUPPLEMENTARY NOTES

14. ABSTRACT

15. SUBJECT TERMS

16. SECURITY CLASSIFICATION OF:

a. REPORT b. ABSTRACT
unclassified unclassified

c. THISPAGE
unclassified

17. LIMITATION OF
ABSTRACT

uu

18. NUMBER | 19a NAME OF
OF PAGES RESPONSIBLE PERSON

328

Standard Form 298 (Rev. 8-98)
Prescribed by ANSI Std Z39-18



NEPA Manual

PREFACE

This manual is one of a set of four "how-t0" manuals covering the integration of NEPA
into Army activities. Their development and format were directed by the office of the
Deputy Assistant Secretary of the Army for Environment, Safety, and Occupationa
Health (DASA[ES& OH]). Some consideration was given to reducing the number of
manuals through consolidation. However, it was determined that the target audiences
would be better served by preparing separate user-friendly manuals for each audience.
This particular manual was prepared by the U.S. Army Environmental Center and is
designed to assist the acquisition community. For consistency, the general NEPA sections

of this manual and the other manuals are very similar. The titles of the other three manuals
are:

Base Redignment and Closure Manua for Compliance with the National
Environmenta Policy Act - September 1995

NEPA Manual for Installation Operations and Training - June 1998

Environmental Impact Analysis Manual for Off-Post Training and Deployment —
August 1998

The content of this manual is based upon the latest information contained in the October
2000 draft version of DoD Regulation 5000.2R and in the draft AR 200-2 which was
published in the September 7, 2000 Federal Register.

U.S Army - Materiel Acquisition November 2000
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AND OVERVIEW

1.1 Application of NEPA to Materiel Acquisition Activities

The Army recognizes environmental stewardship as an integral part of its mission. Army
materiel acquisition activities, by their very nature, have the potential to directly and/or
indirectly adversely affect the environment. Because of this potential for unintended
environmental damage, the need to comply with environmental laws and policies, and
the responsibilities inherent in good stewardship, Army acquisition managers and their
staffs share a key responsibility for the protection of our environment. This responsibility
includes incorporating environmental analyses into materiel development activities.

The National Environmental Policy Act (NEPA) of 1969, as amended, requires Federal
agencies to consider and document the potential environmental effects associated with
Federal actions conducted within the United States' that have the potentia to
significantly affect the human environment. The NEPA process, described later in this
chapter, ensures that environmental factors are considered in conjunction with the
technological, economic, and mission-related components of a decision and that the
public is informed and appropriately involved in the decision-making process. As a
Federa agency, the Army must comply with the requirements of NEPA, its

implementing regulations, and other related Federal statutes and executive orders.

The primary objective of the materiel acquisition system is to acquire products and
systems that satisfy the needs of the operational Army user in atimely manner at a cost-

! Territories and possessions of the United States to include the Virgin Islands, American Samoa, Wake Island, Midway Island, Guam,
Palmyra Island, Johnston Atoll, Navassa Island, and Kingman Reef. NEPA also applies to action in the Commonwealth of Puerto Rico, the
Commonwealth of the Northern Marianas, the Republic of the Marshall I1slands, and the Federated States of Micronesia and the Republic of
Palau.

U.S Army - Materiel Acquisition November 2000
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effective price. All materiel programs, regardless of acquisition category, are required to
be conducted in accordance with existing laws and environmental requirements.
Acquisition activities include efforts in all of the norma program phases:. Concept and
Technology Development, System Development and Demonstration, Production and
Deployment, and Operations and Support. The NEPA process enables a program to
systematically examine potential adverse environmental effects occurring from all
acquisition activities.

1.2  Purpose of the Manual

This manual provides advisory information for integrating the requirements of NEPA,
DoDD 5000.1, DoDI 5000.2, DoD Regulation 5000.2-R and AR 200-2 , into the materiel
acquisition process. The purpose of this information is to assist persons performing
materiel acquisition functions including Program Executive Officers (PEOs), Deputies
for System Acquisition (DSAS), and Program/Project/Product Managers (PMs) with the
implementation of NEPA policies and procedures. Application of the information in this
manual will help ensure the integration of environmental considerations into the
decision-making process. It will aso encourage and facilitate public involvement in
decisions that directly affect the quality of the human environment. This manual is
suitable for use by al materiel acquisition managers and staffs regardless of the source
and complexity of the item or system being acquired. Throughout this manual, the terms
PEO, and PM (here after referred to as the PM/PEQ) are used to indicate either the PEO,
DSA, or PM or other individuals performing PEO, DSA and PM type functions. When
applying information contained in the manual, flexibility is necessary for the manager to
be able to effectively manage specific programs and situations. Information in this
manual may be tailored to specific acquisition organizations and activities to integrate
NEPA considerations into decision-making for all programs.

U.S Army - Materiel Acquisition November 2000
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1.3

What the Manual Covers

This manual provides comprehensive guidance and is divided into nine chapters:

Chapter 1 Introduction and Overview. Provides information about the manua as a
whole, identifying the proponent and proponent responsibilities and interpretive
background information on NEPA.

Chapter 2 Integration of NEPA Considerationsinto Acquisition Planning.
Describes how the NEPA process must be integrated early into the materiel acquisition
process and the Programmatic Environmental Safety and Health Evaluation (PESHE).

Chapter 3 Acquisition Category Considerations. Describes NEPA requirements for
the various materiel Acquisition Categories (ACATYS).

Chapter 4 Planning and Initiating a NEPA Analysis. Describes the initial stages of
the NEPA process and provides directions to properly characterize, frame, and focus
NEPA analysis and documentation.

Chapter 5 Categorical Exclusion and Record of Environmental Consider ation.
Describes the purpose of a Categorical Exclusion (CX) and Record of Environmental
Consideration (REC) as a part of the NEPA process, including when and how to use
them.

Chapter 6 Environmental Assessment Preparation and Content. Provides program-
focused information and guidance on the Environmental Assessment (EA) process and
format required by the Army under the President's Council on Environmental Quality
(CEQ) regulations and AR 200-2.

U.S Army - Materiel Acquisition November 2000
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Chapter 7 Environmental Impact Statement Preparation and Content. Provides
program-focused information and guidance on the Environmental Impact Statement
(EIS) process and format required by the Army under the CEQ regulations and AR 200-
2.

Chapter 8 Other Special NEPA Considerations. Provides specific guidance in
subjects associated with preparing more effective and compliant NEPA analysis and

documentation.

Chapter 9 Application of the NEPA Processin the Acquisition Life Cycle. Provides
guidance for NEPA integration in each of the distinct acquisition phases and milestones.

14 I ntroduction to NEPA

NEPA is a public law that requires the identification and analysis of potential
environmental impacts of certain Federal actions and alternatives before those actions are
initiated. The law also contains specific requirements for informing and involving other
Federal and State agencies and the public. NEPA requires a systematic interdisciplinary
approach to analysis and the consideration of environmental factors in decision-making

when planning or conducting Federal agency programs and projects.

NEPA's stated purposes are "to declare a national policy which will encourage
productive and enjoyable harmony between man and his environment; to promote efforts
which will prevent or eliminate damage to the environment and biosphere and stimulate
the headlth and welfare of man; to enrich the understanding of ecological systems and
resources important to the Nation; and to establish a Council on Environmental Quality."
(Section 2, National Environmental Policy Act, Public Law 91-190,42 U.S.C. 4321-

U.S Army - Materiel Acquisition November 2000
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4347, January 1, 1970, as amended by Public Law 94-52, July 3, 1975, and Public Law
94-83, August 9, 1975.)

The process for implementing the law is codified in the CEQ Regulations, 40 CFR Parts
1500-1508. The NEPA process does not replace the requirements of other environmental
statutes and regulations. Rather it provides an analytical process wherein the provision of
other environmental statutes and regulations can be addressed with other factors,
providing the decision-maker with a more concise, comprehensive view of the issues

affecting an upcoming decision.

1.5 NEPA and the Acquisition Community

There is a significant effort underway within the Department of Defense (DoD) to
relieve the burden placed on the PM/PEO to reduce the number of mandatory policies,
procedures, and practices that must be followed during the acquisition of weapons
systems and other Army materiel. It is the intent of this manual to offer the PM/PEO (or
the person performing those functions) the greatest possible flexibility in satisfying the
overall goals of NEPA.

1.6 Proponency

Developing and executing a NEPA analysis to support a decison may require the
participation of a number of staff and command elements within the Army and within the
PM/PEO organizations. Participants must understand their responsibilities, and all must
function as a team by maintaining a high degree of communication, interaction, and
coordination, particularly when those responsibilities involve providing timely
information, concurrence, or approva within an individual's or organization's area of

expertise or responsibility. The responsible person, organization, or agency for an action,

U.S Army - Materiel Acquisition November 2000
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is the "proponent.” The responsibilities for "proponents’ are outlined in this section. For
a step-by-step discussion of participant involvement during the review, processing, and
approval of EAs and ElSs, refer to Chapters 6 and 7.

1.6.1 Proponent Identification

The NEPA process is triggered by proposals for Federal actions that may affect the
environment. The proponent is the unit, element, or organization that is responsible for
initiating and/or carrying out the proposed action. In general, the proponent is the lowest
level decision-maker. The proponent will typically be responsible for funding and

carrying out environmental analyses and preparing NEPA documentation.

It is important to identify the proponent early in the acquisition process and to make sure
that the roles and responsibilities within the NEPA process are clearly understood. While
the proponent organization may not directly conduct the required NEPA analysis, it must
make sure that adequate resources and direction are provided to accomplish the NEPA

process.

The PM/PEO will normally be the proponent for proposed materiel acquisition and
development programs. However, there will frequently be other proponents for activities
that support acquisition programs at various stages. For example, the installation/activity
Facility Engineer may be the proponent for construction to provide facilities,
infrastructure or test resources that will be used by PMs/PEOs to develop or test their
systems.

For proposals involving a broad program with a number of lower-level program
elements, the proponent organization with responsibility for the broader program would
likely have overall NEPA responsibility. However, this responsibility may be delegated

U.S Army - Materiel Acquisition November 2000
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or shared, depending on the relationship between the broader program and the program
elements. The critical issue is not who performs the NEPA process. Rather, what is
important is that the various organizations and decison-makers understand their
respective roles and responsibilities so that appropriate environmental analyses will be
an integral part of the system acquisition decision process. Early coordination by the
PM/PEO within the acquisition chain and with installationg/activities where program
development/testing/fielding could occur will help ensure that al proponent
organizations understand and perform their respective NEPA responsibilities.

1.6.2 Responsibilities of the Proponent

The proponent is responsible for the overall NEPA compliance associated with the
proposed action, which includes preparing and distributing documentation, collecting
data through surveys and other specia studies (e.g., noise and ar emissions
measurement, environmental baseline surveys, cultural resource inventories, etc.),
determining any public involvement requirements, and identifying funding sources for
all associated mitigation costs. The proponent is also responsible for the content,
accuracy, quality, and conclusions of the NEPA analysis.

To ensure complete compliance with NEPA and the associated regulations, the
proponent must:

Clearly define the proposed action and identify a range of reasonable alternatives
(including the possibility of taking "no action"),

Clearly explain the underlying purpose of and need for the action,

Staff the documents through the review and approva process and ensure that all

U.S Army - Materiel Acquisition November 2000
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review comments are properly addressed. Staffing the document should include all
affected communities such as developmental centers, test facilities, manufacturing
facilities, training sites, etc.,

In some cases, make the final decision,

Implement and sustain the proposed action,

Fund, undertake, and track any mitigation measures committed to in the NEPA

document to reduce or compensate for environmental damage when it cannot be avoided,

List mitigation commitments as line items (or the equivalent) in the proponent's

budget for proposal implementation,

Include the public in the decision-making process, where appropriate.

The responsibilities described above remain with the proponent even if another
organization or a contractor prepares the NEPA analysis and resulting documentation.
When working with other DoD components or agencies, it is important for the
proponent, early in the effort, to identify the responsible office, the decision-maker, and
the signatory authority on any Finding of No Significant Impact (FNSI) or Record of
Decision (ROD). See Chapters 6 and 7 for more information on FNSIs and RODs.

U.S Army - Materiel Acquisition November 2000
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INTEGRATION OF NEPA
CHAPTER 2 CONSIDERATIONS INTO
ACQUISITION PLANNING

2.1 Introduction

Compliance with NEPA isrequired for al Army actions. Basic logic associated with NEPA
in relation to a materiel acquisition program is the same as with all other Army actions.
NEPA requires Federal agencies to consider the environmental consequences at every
important stage of the decision-making process for al Federal actions. To be compliant
with NEPA, those responsible for materiel system acquisition activities must ensure that
adequate environmental information and alternatives are made available to the decision-
maker and to the general public as early as possible and that the information is considered
in making decisions. This shall occur before decisions are finalized and resulting actions are
taken. Because of other overriding considerations, a particular chosen course of action may
not always be the environmentally preferred aternative, but it must be selected with the

knowledge that a more environmentally preferred aternative does, in fact, exist.

2.2 The Concept of Early Integration

Preliminary NEPA planning should begin during the development of the initial program
Acquisition Strategy (AS). The AS evolves through an iterative process, serving as the
principal long-range, event-driven plan that charts the course of an acquisition program
over its entire life span. The AS should address environmental considerations along with

technical, cost, management, contractual, logistical and other major considerations that
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will influence the acquisition. (See Section 2.4., Programmatic Environmental, Safety, and
Health Evaluation).

Management techniques for environmental awareness are similar to those used for other
aspects of program management. Successful environmental management will identify
potential environmental issues throughout the materiel life-cycle, perform detailed
planning, implement actions necessary to resolve identified environmental issues, and

guantify environmental consequences prior to decision-making.

Typicaly, the PM/PEO use an integrated, multidisciplinary approach to support the
materiel development and acquisition effort. That process is sometimes referred to as a
systems engineering approach and normally utilizes concurrent engineering, the concept of
Integrated Product and Process Development (IPPD) and Integrated Product Teams
(IPTs), to develop the end item and its associated processes. This systematic,
interdisciplinary approach should always include consideration of the program's potential
environmental effects. Just as with other disciplines, the early integration of environmental
considerations into the systems engineering process is essential. Integrating NEPA into the
process early facilitates the investigation of alternatives and the development of mitigating
actions to counter any potentially harmful environmental effects. It also promotes early
consideration of a broad range of potential environmental issues, thereby preventing or

reducing unexpected costs and delays.

2.3 DoD and Army Requirements

This manua is intended to be used to complement the NEPA guidance provided by
applicable directives and regulations. DoDD 5000.1 (The Defense Acquisition System),
DoDI 5000.2 (Operation of the Defense Acquisition System), and AR 70-1 (Army
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Acquisition Policy) states policy, assigns responsibility and establishes the management
approach for DoD and Army materiel system acquisitions. AR 200-2 delineates
responsibilities and provides guidance for NEPA compliance within the Army. DoD
Regulation 5000.2-R (Mandatory Procedures for Major Defense Acquisition Programs
[MDAP]) and Major Automated Information System [MAIS Acquisition Programs) and
DA Pamphlet 70-3 (Army Acquisition Procedures) provide the framework for effective
integration of environmental considerations into the materiel acquisition process.
Additiona guidance is provided by DoDI 4715.9, Environmental Planning and Analysis
(1996), and DoD 6050.7, Environmental Effects Abroad of Major Department of Defense
Actions. DoD 6050.1 reinforces and enhances the guidance and procedures set forth in
NEPA. For afurther discussion of DoD 6050.7 see Section 2.6 of this manual.

A common misconception is that once an EA or EIS is completed in accordance with AR
200-2, the NEPA process for a materiel system acquisition is complete. The NEPA process
is dynamic and continues throughout the entire program life-cycle. An EA or EIS cannot
be completed and placed on a shelf. It must be regularly reviewed as the program
progresses through its milestones and as details about materials, manufacturing, testing,
fielding and disposal become better identified and established. As an acquisition program
evolves and the program changes, new data may make it necessary to update the program's
PESHE (See Section 2.4). In some cases it may be necessary to conduct additional
analyses and/or to prepare a supplement to an existing EA or EIS. More specific

information on EAs, EISs, and the NEPA processis provided in Chapters 6 and 7.

A second misconception is that an EA or EIS fulfills all of a materiel system acquisition
program's environmental requirements. This is ssmply not true. It only fulfills the NEPA
requirement. However, the analysis performed and data developed during the NEPA
process is valuable for other purposes. The NEPA anaysis and data are often used to

support and assist the PM/PEO to successfully identify and carry out many of their other
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environmental and non-environmental responsibilities. For example, actions which are
developed to mitigate adverse environmental effects may support cost, schedule, and other

program adjustments.

24 Programmatic Environmental, Safety, and Health Evaluation
(PESHE)

DoD 5000.2-R requires the program's Acquisition Strategy include a PESHE. The
PM/PEO shall prepare a PESHE document early in the program life-cycle (usualy
milestone B) and continually update it throughout the life of the system. The PESHE
describes the PM/PEQ’ s strategy for identifying and satisfying PESHE requirements and
identifies how progress will be tracked. It serves as an input to support program decisions
throughout the entire lifecycle. The PESHE evauation must contain program information

related to NEPA compliance, but it is not a substitute for NEPA compliance.

The PESHE evauation includes five areas. NEPA, environmental compliance, system
safety and health, hazardous materials, and pollution prevention. This manual focuses on
the NEPA portion of the PESHE evaluation. However, since NEPA requires analysis of all
potential effects on the human environment resulting from Federal actions, the NEPA
analysis will necessarily include some discussion of the other four areas of the PESHE
evaluation. Coordination of efforts in each of the five PESHE areas will enable PMs to
effectively manage the PESHE evauation in support of system development and avoid

unnecessary duplication of effort.

Health and safety are two of the domains in the Manpower and Personnel Integration
(MANPRINT) process, whose purpose is to influence system design to avoid adverse

impacts on the user and reduce life cycle costs. However, the MANPRINT process does
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not consider health and safety impacts to the genera public from manufacture, testing,
training, and operation of the system. The NEPA analysis should identify and discuss these

potentia impacts.

Federa laws, regulations, and Executive Orders require Federal agencies to manage
hazardous materials and to practice pollution prevention. The PESHE should define the
PMs strategy to comply with these requirements. NEPA analysis helps to identify these
requirements and to assess the impacts that could result from the use of hazardous
materials and the practices that could result in pollution, thus assisting the PM in evaluating

and managing these aress.

Federal agencies must comply with numerous other environmental laws and regulations in
carrying out their activities. Many of them require permits and/or consultation with
regulatory and resource agencies before an activity with potential environmental impacts
may proceed. Agan, the NEPA anadyss can assist the PM in identifying these
requirements and to ensure that program activities are not at risk as a result of non-
compliance. The PESHE provides a vehicle to define the PM’ s strategy for considering and
incorporating environmental, health and safety concerns into the system engineering
process and acquisition planning. As indicated, NEPA plays a critica role in development
of the PESHE and strategy (Further information concerning preparation and use of the
PESHE can be found in the document, Programmatic PESHE Evaluation Guide, available

from the U.S. Army Environmental Center).

Early in the acquisition life-cycle the programmatic PESHE will probably not include
completed NEPA analyses. In those instances, appropriate detailed life-cycle planning
satisfies the environmental requirements. When appropriate, the PESHE must include a
summary of planned, initiated, or completed NEPA analyses. Executive Summaries of
completed analyses, along with a FNSI or ROD may fulfill this requirement. All formal
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NEPA documents supporting the program and referenced in the programmatic PESHE
must be available to the overarching IPT and Milestone Decision Authority (MDA) in a

timely manner to support the program's major milestones and other key.

2.5 Acquisition Program NEPA Legal Ramifications

NEPA expresses the national policy to consider and, to the extent possible, protect the
environment when conducting Federal actions. The Army mandates adherence to the
requirements of NEPA and expects timely compliance as a priority. It is important that the
PM/PEO understand that NEPA is a procedural act and does not require a particular
outcome. That is to say, NEPA does not prohibit actions which may result in adverse
effects to the environment, even though the elimination of adverse effects is a stated goal.
NEPA only requires that the proponent evaluate the environmental consequences of a
proposed action. It requires the decison-maker to consider a range of reasonable
alternatives, identify and disclose any environmental impacts, and involve the public in the
process. Meeting these three criteria is essential. While the act is a procedura law and
contains no substantive requirements or criminal penalties, it may provide the basis of
injunctive relief if the process is not followed. Additionaly, a poorly prepared document
may generate controversy, which increases the potential for litigation and injunction. This
can also have very negative impacts on proposed projects. The normal impacts of NEPA-
related disputes, litigation, and injunctions are program delays and increased costs.

NEPA is the primary environmenta statue applicable to PM/PEOs in designing, testing,
and implementing the development and acquisition of materiel systems. However, there are
many other environmental statutes and implementing regulations, other than NEPA (e.g.,
Clean Air Act, Clean Water Act, Resource Conservation and Recovery Act, Endangered

Species Act, etc) which could affect both the development of a materiel system and how it
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is fielded and used. Most of these laws and regulations have substantive as well as
procedura requirements, and may provide fines or penaltiesif violated. Managers, as they
design, develop and test materiel systems, must be aware of these requirements and ensure
that the materiel developed can be appropriately used by military forces and user
commands. Therefore, managers should, as required, seek available lega and
environmental expertise to identify, clarify and understand the requirements of applicable
statutes to the materiel they are developing and testing, and be aware of any potential

penalties or sanctions associated with noncompliance.

2.6  Acquisition Program Activities Outside the United States

As has been previoudy stated, NEPA applies to Federal actions conducted within the
United States, including its territories and possessions. However, protection of the
environment, regardless of the location or the Army activity, is a priority. Executive Order
12114 (Environmental Effects Abroad of Major Federal Actions) requires each Federa
agency to consider its actions for environmental effects abroad and to create guidelines to
ensure that consideration. A detailed discussion of EO 12114 can be found in Section
8.11.1. DoD Directive 6050.7* and AR 200-2 defines policies and procedures to comply
with Executive Order 12114.

! The Office of the Secretary of Defense is expected to replace DoD Directive 6050.7 with updated guidance
contained in DoD Instruction 4715.X X, Analyzing Defense Actions with the Potential for Sgnificant
Environmental Impacts Qutside the United Sates.
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CHAPTER 3

ACQUISITON CATEGORY
CONSIDERATIONS

31

3.1

I ntroduction

Army materiel system acquisition programs are affordable programs designed to provide
new or improved materiel capabilities in response to valid needs. Since they are Federa
programs, any and all program decisions, which have the potential of significantly affecting
the environment, are subject to the requirements of NEPA. Decisions made during the life

cycle of amateriel acquisition program are numerous and varied.

.1 Major Defense Acquisition Programs (M DAP)

All Army materiel system acquisition programs, except highly sensitive classified
programs, are placed in one of four acquisition categories (ACAT) by the Undersecretary
of Defense for Acquisition, Technology and Logistics (USD[AT&L]) and/or the Army
Acquisition Executive (AAE). Figure 3-1 portrays the ACAT categories, program
management, criteria, milestone review forum, and Milestone Decision Authority (MDA).
ACAT 1D and IC programs are usualy Mgor Defense Acquisition Programs (MDAP).
MDAPs are programs that are so designated by USD(AT&L). MDAPs automatically
become ACAT | programs regardless of their dollar value. It is unusual, but some ACAT |
programs are not designated as MDAPs. Consequently, all MDAPs are ACAT I, but not
all ACAT | programs are MDAPs. MDAPs are the most costly and important materiel
system acquisition programs. They generally have a great deal of visibility in Congress and
with the public. For ACAT 1D programs, Milestone Decision Authority is retained by
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the USD(AT&L). For ACAT IC programs, the USD(AT&L) delegates the Milestone

Decision Authority to the Military Component (Army, Navy, or Air Force). In the case of

the Army, that individual isthe AAE.

Program Program Primary Criteria Milestone Milestone
Category | Management ($=FY 00 constant) Review Decision
Forum Authority
ACAT |
ACATID | PEO/PM More than $365M RDTE DAB USD(AT&L)
More than $2.190B Proc
ACATIC | PEO/PM More than $365M RDTE ASARC AAE
more than $2.190B Proc
ACAT II PEO/PM more than $140M RDTE ASARC AAE
CMD CDR/PM more than $660M Proc
or designated by AAE
ACATIII | PM High visibility, special interest IPR PEO/MAT CMD
(includes AIS) COMMANDER!
ACAT IV Systems Manager | All other acquisition programs IPR MAT CMD
or equivalent, (includes AIS) COMMANDER!

Source AR70-1 ($revised from DoDI 5000.2)
'MAT CMD COMMANDER is PEO equivalent level commander of a material development command. MDA authority may be further
redelegated at the material command Commander's discretion no lower than a GO/SES level. Redelegation will be forwarded through channels
to the ASARC Secretary (SALT-ZPA).

Figure3-1

Army Materiel Acquisition Categories and Decision Authorities

3.1.2 Non-MDAP Programs

With the exception of highly sensitive classified programs, all programs not designated as
MDAPs are referred to as non-MDAP programs. They differ in that they are less costly
and often address less critical mission needs than MDAPs. Non-MDAP programs make up
the bulk of Army materiel system acquisitions. These programs generally receive less high-
level management attention than MDAPs. They are aso more likely to be marginally

funded. The requirement to consider materiel system environmental effects during the
November 2000
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decision-making process is the same as that for a MDAP. Consequently, the NEPA
responsibilities of non-MDAP PM/PEOs do not differ substantially from their MDAP

counterparts. However, the anaysis and documentation may be less complex.

ACAT Il Programs. ACAT Il programs are essentialy the same as MDAPs with the

major difference being their dollar value.

ACAT Il Programs. ACAT IlI programs are high-visibility programs that may either
be managed by a materiel development command or through Army acquisition

channels.

ACAT IV Programs. ACAT 1V include al other programs.

3.2 Program Milestone Decisions

The most significant decisions affecting a materiel acquisition program are its milestone
decisions. Milestone decisions determine whether a program proceeds to the next phase, or
continues in its present phase until identified shortcomings are corrected or is cancelled. In
the context of NEPA, the individuals designated in the Program Management column of
Figure 3-1 are the program proponents. They are not milestone decision-makers from a
NEPA prospective since they cannot decide to continue, suspend, or cancel a program.
The person identified in the MDA column decides whether a program will enter the next
forma phase of the system acquisition process. Consequently, the MDA must, by law,
include the program's environmental effects among the factors on which the decision is
based.
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3.3 Other ACAT I through IV Decisions

Program milestone decisions are only one type of decision made during the life cycle of a
materiel acquisition program. Decisions on when and where to perform development,
production, and testing are examples of other decisons which may be subject to the
requirements of NEPA. All program decisions which have the potential to significantly
affect the environment are subject to the requirements of NEPA. For non-milestone
decisions, the decison-maker is usualy the PEO, PM, or equivalent. Regardless of who
the decision-maker is, he/she must, by law, include the program's environmental effects
among the factors on which program decisions are based. Frequently such activities are
covered by existing analyses. For example, if NEPA analysis to cover a category of testing
at arange aready exists, that analysis may cover the testing to be performed. Care must be
taken to ensure that all program aspects are covered. If not, supplemental analysis may be

required as the program matures or new information is discovered.

DoD Regulation 5000.2-R states that al programs, regardiess of ACAT, must comply
with the requirements of paragraph 5.2.9 Environmental, Safety, and Health, of that
regulation. Similarly, all materiel acquisition programs, regardless of ACAT designation
are subject to the requirements of NEPA.

3.4 Commercial and Non-Developmental Items

Testing, procurement, and use of commercial or non-developmental items does not exempt
the PEO or PM from compliance with NEPA. Commercial or non-developmental items
can often satisfy the requirements for specialized materiel at component or lower
acquisition program category levels. In addition to usually being a less costly solution to a

materiel need, such items often take substantially less time. Unless waived by statute, the
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requirements of NEPA must be accomplished and become a part of the decision-making
process. In many cases, the NEPA requirement for the adoption of commercial and non-
developmental items can be satisfied with a Categoricad Excluson (CX). (CXs are
discussed in Chapter 5 of this manual.)

A careful review of industrial and commercial data and selected component or product
testing may yield information on potential adverse environmental consequences to assist in
the NEPA analysis process. As with any analysis, appropriate mitigation actions may be
revealed. If so, they should become a part of the NEPA documentation and as appropriate,
should be included in the programmatic ESOH evauation (PESHE) as defined in the
Acquisition Strategy. Managers must aso be cautious of planned military modifications

which could negate conclusions reached from earlier data reviews and analyses.

35 Materiel System Upgrades and M odifications

Army materiel systems normally have a planned life expectancy of at least twenty years.
Once fielded, it is not unusual for upgrades and modifications to extend the life expectancy
well beyond that period of time. Managers of materiel systems that have been in the
inventory for a number of years often face a dilemmain that the initial NEPA anaysis and
documentation for the system may be inadequate. When faced with this problem, it is
important to remember that NEPA requires the decision-maker be informed about the
environmental effects of the decison being made. It does not require going back and

validating a decision that has been made previoudly.

While the NEPA analysis of upgrades and modifications of materiel systemsis not intended
to validate earlier decisions, it should evauate the effects of making the upgrade or

modification. This will normally require comparing the effects of the existing system, or

US Army - Materiel Acquisition November 2000

35



NEPA Manual

the status quo, versus an upgraded system. In such cases, maintaining the status quo would
constitute the "No-Action Alternative" in the NEPA document (The No-Action
Alternative is further discussed in Section 4.8). For many systems, particularly those that
predate NEPA, there may not be sufficient environmental data on the existing system to
make this comparison. In such cases, information on the environmental effects of the
current system would need to be developed as part of the NEPA analysis of the No-Action
Alternative. Where there is existing NEPA documentation for the current system, it could
be summarized and referenced, avoiding the necessity of conducting a completely new

analysis.

The effects on the environment, as a result of the changes proposed to the materiel system,
must be evaluated for the balance of the system's remaining life. The upgrade or
modification may have a detrimental, beneficial, or no effect on the environment. For
example, if an ozone-depleting halon fire suppressant system is replaced by a non-ozone-
depleting one, the net life-cycle effect of that change could be beneficial. Another example
would be an effort to eliminate the use of dinitrotoluene (DNT) in the production of
propellants. DNT is a suspected carcinogen and may result in other harmful health effects.
Its use is highly regulated with regard to occupational health and safety, as well as
environmental discharges from the facility. Prior study of the costs associated with the use
of DNT has indicated there would be cost savings if propellant formulations were modified
to eliminate the use of DNT. By identifying the costs of DNT-related activities specific to
the modifications involved, Army decison-makers will be able to compare the
environmental costs of different propellant formulations and, as a result, make appropriate

cost/benefit decisions.
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The following are examples of essential factors to examine:

All of the physical changes to the materiel system or component and the resulting
environmental effects must be known and considered. The disposition of anything removed
is as important a consideration as the actual modification of the materiel system or the
production and installation of the upgrade. In the fire suppression system example above,
the halon would be turned-in and placed in the ODC reserve. It may one day require
disposal. In the DNT example it is avoidance of the direct and indirect environmenta
effects and manufacturing costs associated with the use of DNT during the production of

propel lants.

Operational differences must also be considered. How does the planned operation of
the upgraded or modified materiel system compare with the normal operation of the non-
modified or non-upgraded version? For example, will it operate in different locations or
environments? Will the operating intensity increase, decrease, or stay the same? Will the
modified materiel system create more, less, or the same quantity of pollutants? In other
words, what is the net environmental effect, as aresult of the modification or upgrade, for

the balance of the equipment's operationa life?

Another important consideration is the ultimate disposal of the materiel system when it
has reached the end of its useful life. What is the effect of the modification or upgrade on
the system's ultimate disposal? Will the ultimate disposal of the system have a greater,
lesser, or an unchanged effect on the environment as a result of being modified or
upgraded?
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A possible additional benefit of the extended life of a materiel system through
modification or upgrade is that the Army may not need to develop and produce a new

system, thereby avoiding potential adverse environmental effects of a new development
and production cycle.
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c PLANNING AND INITIATING
aLURSAN A NEPA ANALYSIS

The first step in planning and initiating an Army NEPA analysis is developing a clear
"purpose and need". The proposed action and all alternatives must be responsive to this
stated "purpose and need”. The next step is mapping out, in general terms, what activities
are to occur over time and organizing resources to accomplish the work. To ensure that
adequate time and resources are allocated to the NEPA analysis, the proponent should:

Ensure that there is a clear purpose and need for the action. As appropriate, the Army
Operational Requirements Document (ORD) may serve as the basis for this definition;
Make an initiad decison on the appropriate level of analysis and resulting
documentation;

Develop a well-defined description of the proposed action and alternatives,

After determining the extent of the analysis, the proponent can plan for the NEPA

analysis to support program schedules and other requirements.

4.1 Selecting the Appropriate Level of Environmental Review and

Documentation

NEPA procedures must ensure that environmental information is available to public
officials and citizens before decisions are made and before actions are taken.

The NEPA process begins with clear identification of the proposed action by the
proponent. Consideration of the proposed action, itslocation(s), and its duration is
essential when deciding the appropriate level of environmental analysis. Under

procedures established in CEQ regulations and AR 200-2 there are three basic levels of
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environmental analysis and resulting documentation: Categorical Exclusion (CX),

Environmental Assessment (EA), and Environmental Impact Statement (EIS). The
determining factors in selecting the appropriate level hinge on the type of action proposed
and the anticipated significance of the environmental effects associated with the action.
Early coordination by the proponent with the supporting Environmental Office is highly
recommended to ensure initial selection of an appropriate level of analysis.

If the proposed action is categorically excluded, it does not require an EA or an EIS
because it isincluded in aclass of activities that the Army has determined does not have
an individual or cumulative adverse effect on the environment. AR 200-2 contains the
Army'slist of categorically excluded actions. If the action is covered by a CX, the
proponent should determine whether a Record of Environmental Consideration (REC) is
required. Chapter 5 provides detailed guidance on determining when and how to use a CX
and on preparing an appropriate REC.

If it isfound that the proposed action is not categorically excluded, an initial
determination should be made as to the potentia significance of effects that could be
expected from implementation of the action (See the discussion on the meaning of
"significance" and examples of significance criteriain Section 4.11.2.). For those actions
where significant effects are expected, an EIS should be prepared. For contemplated
actions which will cause some effects or impacts but no significant effects are expected,
an EA should be prepared. If it is determined through analysis that potentially significant
effects could occur but can be adequately mitigated to less-than-significant levels,
preparation of a mitigated EA/FNSI might be appropriate (refer to Section 6.7 for
discussion on this topic).

Before beginning preparation of an EA or EIS, it is also important to determine if the
action has aready been adequately addressed in a pre-existing NEPA document. If it has,
a REC that cites the existing document may be prepared. However, when evaluating and
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deciding whether an action is addressed adequately in an existing NEPA document, the
scope of the proposed action, associated activities, changes in regulatory requirements, or
new technical information should be considered.

4.2  Developing a Management Plan for NEPA Analysis

Once the need for preparation of an EA or EIS has been determined, planning for analysis
and document preparation usually begins with the development of some form of a
management plan. A management plan can serve as aguide for the entire EA or EIS
process by establishing the responsibilities, methodol ogies, schedules, and procedures to
guide the effort. As a coordination tool, it also helps to build team support with other
offices and agencies involved in the effort. The suggested content of a management plan
is outlined below. Whether or not a formal, written plan is developed, acquiring the
information outlined is essential for the successful completion of an EA or EIS and for the
avoidance of later challenges that may result in program delays.

Organizations, Roles, and Responsibilities. In addition to identifying the name,
address, and phone number for each organization's point(s) of contact, the roles of all
organizations involved in the effort should be clearly defined. This would include
describing their responsibilities in supporting the environmental analysis and document
reviews, and identifying the staffing process and signatory authorities for document
approval. In specific cases, creating aformal charter is useful in establishing a meaningful
and well-defined partnership between the lead agency and other supporting and
cooperating agencies.

Task Description and Schedule. A work breakdown structure (or comparable
management tool) may be developed and defined. A milestone schedule keyed to task
descriptions should display, as a minimum, time periods for data collection, agency
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consultation, preparation of draft and final documents, document reviews, target dates for
publishing public notices, the timing of other public involvement activities such as public
meetings, and completion dates.

- Analysis M ethodologies. This section should present a preliminary listing of the
environmental issues and other topics to be examined and a brief description of the
methodol ogies to be employed in the analysis. If the use of specialized analytical tools
(e.g., ar quality, noise, or socioeconomic models) is anticipated, those tools or
methodol ogies should be addressed. For an EIS and sometimes an EA, definition of the
region of influence for each environmental resource being analyzed is recommended.

Public Involvement. All public involvement, either planned or anticipated (for EAs
and EISs), should be discussed. This would include details on formal scoping
requirements and public meetings (primarily for EISs), the management and coordination
of public comments, and the handling of any news mediainquiries received. Interaction
with government officials and environmental agencies should be included in this section

of the management plan.

Description of the Proposed Action and Alter natives. One of the most critical
components of the management plan is a Description of the Proposed Action and
Alternatives (DOPAA), which represents much of the front-end portion of any EA or EIS.
The DOPAA contains a statement of the purpose of and need for the proposed action (see
Section 4.5). It also describes the proposed action and associated activities, including
alternatives to the proposed action, to the extent that they are understood at this early
stage of the process (see Sections 4.7 and 4.8, respectively). Not only will the DOPAA
ultimately facilitate development and preparation of the EA or EIS, but it will also helpin
early coordination with other Army offices and outside agencies (Federal, state, and local)
and, in the case of an EIS, will provide abasis for formal scoping. A clear statement in

the DOPAA of the "decision(s) to be made" on the proposed action can provide a further
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check on what the proposed action is and what it is expected to accomplish. Because the
"initial cut" of the DOPAA is amost certain to change before preparation of the first draft
of the EA or EIS, consideration should be given to preparing it in draft or outline form
and circulating it to selected reviewers to obtain comment and concurrence and to avoid
unnecessary revisions to the document later on. In developing the DOPAA, note that it
should not assume alife of its own, but should be designed for easy integration into the
NEPA document. It is essential that project planners provide clear and detailed data to
those responsible for writing the DOPAA.

Appendices. Other information that should be contained in the management plan
includes an outline of the EA or EIS to be prepared, a brief description of existing
technical and environmental documentation on the project and the project locations (with
known or suspected relevance to the effort), and alisting of any major unresolved issues
pertinent either to the DOPAA or to the analysis and document preparation effort.

A management plan such as described is normally the responsibility of the proponent;
however, plans are often prepared by the organization or contractor tasked to prepare the
NEPA document, with considerable participation and oversight by the proponent.

In addition to those issues to be addressed in the management plan, other issues that must
be considered in the early planning for an EA or EIS include the following:

Which personnel are available to accomplish the analysis and document preparation

(i.e., in-house staff or contract support),

- Availability of the analysis and documentation team members and reviewers (i.e.,

consideration for participants being away on temporary duty, vacation, and holidays),

Time frames dictated by the proposed action, the NEPA process, or data/model

analysis requirements, budgetary constraints and requirements.
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4.3  Obtaining Analysis and Documentation Support

Environmental analyses and documentation can be prepared by any organization or team
with the expertise to address all requirements adequately. They should never be prepared
by a single person without input and consultation from appropriately knowledgeable
persons from relevant scientific and technical disciplines. NEPA specifically requires that
environmental analyses be prepared using an interdisciplinary approach that ensures
integration of both the natural and socia sciences (40 CFR 1502.6). Proponents often do
not have the "in-house" expertise to adequately perform the required analysis and prepare
the NEPA document. However, some Maor Command (MACOM) environmental offices
do have the relevant expertise or have accessto it.

The proponent's staff may also need assistance from the appropriate supporting
Environmental Office when proposing to take an action that is categorically excluded or
when adopting an existing EA or EIS. In all cases, a representative of the proponent
should assist in preparing a REC if oneis being used. EISs and more complex EAS, often
prepared with contractor support, should involve both the proponent and the supporting
Environmental Office staff in preparing scopes of work, preparing the DOPAA,
reviewing documents, and participating in comments, and participating in the public

involvement process.

4.4  Allowing Timefor Preparation

The proponent must begin on time to finish on time. It is the proponent's responsibility to
allocate sufficient time to complete the NEPA process. Failure to anticipate NEPA's
procedural requirements and time lines can result in delays that adversely affect Army
materiel programs or fiscal resources.

U.S Army Materiel Acquisition November 2000

4-6



NEPA Manual

Differences in the nature of proposed actions, their complexity, and the availability of
data often influence the amount of time required to complete analysis and documentation.
The NEPA statute, CEQ regulations, and AR 200-2 impose certain mandatory steps and
minimum review periods for specified aspects of the NEPA process that will affect all
proposed actions. See AR 200-2 for more time-line specific information. As a practical
matter, proponents should normally anticipate 3 months or more for preparation of an EA,
and 12 months or more for preparation of an EIS. Where NEPA documentation is
prepared by contractors, additional time might be required for completion of contract
solicitation, award, and administration.

Preparation and review of documents directly affect processing time lines. Depending on
the level of analysis and documentation chosen for a proposed action, there might be
preliminary draft, draft, preliminary final, and final versions of the document. Multiple
document iterations and intermediate reviews can lengthen the time line. Additional time
must be alocated when there are numerous reviews by internal or external offices and
agencies (e.g., other DoD offices, Bureau of Land Management, U.S. Fish and Wildlife
Service, State Historic Preservation Office, etc.).

Chapters 6 and 7 include a detailed look at the steps required for preparation of an EA and
EIS, respectively. Proponents should give consideration to the amount of time required to
meet each of the identified steps and plan accordingly.

45  ldentifying the Purpose of and Need for an Action

Associated with the earliest stepsin preparing NEPA documentation is the requirement to
specifically describe the purpose of and need for the proposed action. This stepisabasic
requirement of CEQ and Army regulations. It is the first opportunity in the NEPA process
for informing interested parties why the Army is proposing to undertake an action and
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what objectives the action is intended to satisfy. It also can serve as a "reality check” for
cases in which a proponent might not have clearly described the action proposed. In
genera, for a given proposed action, the purpose and need statement should provide
answers to the questions: Why? Where? For what objective?

In some cases, a proposed action might be defined by higher headquarters or an outside
entity. An example of thisis new equipment fielding or materiel systems changes within
the Army that are directed by HQDA. In such cases, the statement of purpose and need
should make reference to the directed nature of the proposed action, as well asthe

underlying mission-related requirements for the action.

The statement of the "purpose" should refer to the action, not to the document and not to
the preferred alternative. Thus, in abroad programmatic document, the statement "The
purpose of the proposed action is to develop an adequate defense against enemy armored
vehicles by un-armored forces' would be correct, whereas statements such as "the
purpose isto design the XY Z anti-armor missile system and test it at test range A" or
"The purpose is to comply with NEPA" would be inaccurate or misleading.! The
statement of the purpose in a more direct action such as the construction of a new facility
would ssimply be providing afacility for its specific use. The "need" statement for a
proposed action generally reflects the proponent's underlying mission goals and the
objectives to be achieved by the statutory authority under which the Army or other lead
agency is proposing to act. Expression of the need for an action, such as "to provide
defense against enemy armored forces for United States Army personnel and its allies’
would be adequate. A need statement such as " Soviet-designed T-80 tanks and other
armored vehicles are a potential threat on the modern battlefield to unarmored forces'
would be inappropriate.

! Although not required by regulations, an explanation of why a NEPA project is being undertaken is often
helpful. NEPA compliance requirements and similar explanatory information are best placed in the
"Introduction” or “Background” paragraphsin the first section of a NEPA document.
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The statement of the Army's underlying purpose of and need for an action is critical to
identifying the range of reasonable aternatives to be considered in the analysis. If the
purpose and need are defined too broadly, the number of alternatives that might require
analysis would be virtually limitless. It is inappropriate in most situations, however, to
define the purpose and need so narrowly that only the preferred aternative would be
anayzed. The preferred course of action generally represents only one means of meeting
the purpose and need for an action. For example, if the purpose of a proposed action isto
develop a directed energy defensive weapons system to engage artillery rockets and
projectiles, and the need is to prevent collateral damage in populated areas while engaging
incoming artillery targets, reasonable alternatives to the proposed action might include
deep strikes of enemy launch areas, and developing kinetic kill defensive projectiles for
current systems. The relocation of civilian personnel to another populated area would not,
however, support the underlying purpose and need. Understanding the relationship
between the purpose and need statement and the alternative actions proposed is of great
importance since only those alternatives which truly support the Army's purpose and need

for action are to be analyzed in a NEPA document.

46  The Scoping Process

Scoping is an early and open process for actively and constructively bringing outside
agencies (Federal, state, and local), organizations, and the public into the NEPA process;
determining the scope of issues to be addressed; and identifying the major issues related
to a proposed action. CEQ regulations and AR 200-2 require use of the scoping process
when preparing an EIS. Use of aformal or informal scoping process is optional under
current Army NEPA regulations when preparing an EA, but in many cases has proven
beneficial, particularly in conducting coordination and consultation meetings with
regulatory, natural, and cultural resources agencies. As a minimum, some form of Army
internal scoping should be used for EAs to ensure that the el ements of the DOPAA are
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accurate and complete, and that any environmental issues or controversies associated with

the action are identified.

Scoping during the early stages of the NEPA process provides focus to the analysis of
potential environmental effects. Scoping sessions with individual agencies, federally
recognized Indian tribes, and/or the general public help proponents to identify awide
variety of important matters affecting the NEPA process, including community concerns,
regulatory, natural and cultural resources agency concerns, information related to impact
significance, environmental justice issues, the geographic extent of the affected area, the
range of actions (connected, cumulative, or similar) and alternatives, the range of
resulting effects (direct, indirect, and cumulative), permit and consultation requirements,
possible mitigation strategies, and appropriate levels and sequencing of environmental
reviews. AR 200-2 specifies Army guidance and requirements on the scoping process.
Additional guidance and information on scoping and public involvement can aso be
obtained from CEQ guidance memorandums. One was published in the Federal Register
(48 Fed.Reg. 34263 [1983]), contained in Appendix D.

4.7  Defining the Proposed Action

Following identification of the purpose of and need for the action, the proponent must
describe the details of the proposed action. The description of the proposed action is the
foundation for the entire environmental analysis process. The proposed action must be
carefully and clearly defined because a poorly defined proposed action might lead to
inadequate or inappropriate impact identification and analysis, and possible legal
challenge. It isimportant that all activities associated with the proposed action be
identified and described in sufficient detail to permit a meaningful analysis of the

potential environmental consequences. Defining the action too narrowly (e.g.,
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underestimating the number of individual events, hazardous material/waste sources, etc.)
could result in constant modifications to the document. If the action is defined too broadly
(e.g., not providing sufficiently detailed information to describe where a new test facility
is to be located), the specifics of the action might be misunderstood or the analysis might
not indicate the real effects that could occur. Either case is a disservice to document
reviewers, the decision-maker, and the public. The description of the proposed action
should answer the following questions:

Who is proposing to undertake the action and which agencies have authority over it
and responsibility for it?

What decision is to be made and what activities are associated with the proposed
action?

When is the proposed action going to occur and what isits duration?

Where is the proposed action going to occur?

How is the action going to take place and can it be broken down into components or a
series of formal phases?

Depending on the approach used to characterize the proposed action, some of these
guestions may only be fully answered by the description of the alternatives to

implementing the proposed action (see Section 4.8).

Additionally, and as appropriate, the proposed action should also contain the following
elements:

Project Timing and Progression. Information that identifies project milestones, the
frequency and duration of activities, and any aspects of the proposed action that could
result in effects that vary over time (e.g., time of day or season of the year) should be
included.
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New Construction or M odification Activities. If the acquisition requires new
production or testing facilities, estimates on the number of construction workers involved
and the type of equipment used; site clearing and grading requirements; use of temporary
access roads, staging areas, and borrow sites; and any other activities that would be

necessary to support construction should be described.

Operational Activities. Information on the project and related support operations,
such as facilities, equipment, and materials to be used; numbers of personnel involved;
any testing, training, and maintenance activities; utility demands; and related

transportation requirements, should be included.

Programmatic Concerns. If the analysisis of a programmatic nature which covers
the entire life cycle of a new weapons system, program activities involved in
development, testing, deployment, operations and disposal should be analyzed.

The description of the proposed action in an EA or EIS should be straightforward and
concise, but sufficiently detailed to form the basis for the analysis that will follow. It is
important that the description of the proposed action includes all "connected actions” (if
the action is dependent on or part of one or more other actions) and that it acknowledges
any “similar actions’ (if the proposed action is similar to existing activities or recent or
pending actions). Understanding similar actionsis particularly useful when determining
the potential for the proposed action to produce cumulative effects.

In generd, for construction, operational or production activities, resulting waste streams
and emissions (including rate and duration) should be identified, along with how they will
be treated and/or disposed of. Maps, sketches, and facility layouts, testing scenarios,
should be used as necessary to fully explain the details of the proposed action. In addition,
Army-required procedures and mitigation measures, if already planned as part of the
proposed action, should be described, along with other mitigation measures that will
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likely be required if the action is to proceed (e.g., scheduling activities so as not to affect
the nesting season for a migratory endangered bird species, or avoiding areas with
archaeological sites).

4.8  Determining Alternatives

Alternatives represent the various ways the Army can fulfill the purpose and need which
would be fulfilled by initiating the proposed action. Typically, a statement of a proposed
action should be atotally objective proposal that reflects only one of several possible
means to an end. After the proponent has prepared a detailed description of the proposed
action, all reasonable alternatives (in terms of actions and/or locations) should be
explored and considered. The proposed action may be, but does not necessarily have to
be, the proponent's preferred alternative when the decision is made. Alternatives that are
identified and selected as appropriate for analysis must be addressed throughout the
document. Generally, the range of reasonable aternatives is broader and the number of
aternatives to be analyzed is greater in an EIS than in an EA. CEQ regulations (40 CFR
1502.14) recognize the following three types of alternatives:

No Action Alternative. The no action alternative provides a baseline against which
the effects of a proposed action and all other alternatives are compared. Depending on
the nature of the proposed action, there are two possible interpretations of "no action.”
The first pertains to a proposal or plan to update or change ongoing activities. In such
acase, "no action" would be to not change the ongoing activity (maintain the status
quo). A second type of situation involves proposals for new materiel projects. "No
action" would mean that the proposed activity would not take place, and as
appropriate, existing materiel would remain in place. In accordance with CEQ and
Army regulations, analysis of the "no action™ alternative is required in all Army EAs
and ElSs.
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Other Reasonable Courses of Action. CEQ regulations require a proponent to
consider all reasonable aternatives that would fulfill its purpose and need for a
proposed action. Reasonable alternatives include those which are practical or feasible
from atechnical and economic standpoint, support the underlying purpose of and need
for the proposed action, and are "ripe" for decision. The application of selection or
screening criteria (e.g., time constraints, specific technology availability, and budget
constraints) can sometimes help in narrowing the range of reasonable alternatives. An
aternative may be considered reasonable even if it is outside the legal jurisdiction of
the Army. A potential conflict with local, state, or Federal law, however, does not
necessarily render an aternative unreasonable, although such conflicts must be
considered. For some Army proposals, a very large number of reasonable alternatives
might exist. In these situations, the NEPA analysis need only evaluate aternatives
representative of the full range of reasonable aternatives.

DoD Regulation 5000.2-R requires that, as part of the Cost as an Independent Variable
(CAIV) process, an analysis of alternatives be prepared and considered at early milestone
decision reviews. Cost, schedule and performance trade-offs within the trade space may
be made without MDA approval. Trade-offs outside the trade space require approval by
the MDA and ORD approval authority. The trade-offs should begin early in the
program. The analysis of alternativesis intended to assist in identifying and evaluating
reasonable alternatives. The NEPA analysis performed early in the system life-cycle
should consider the environmental effects and potential mitigations relating to al of the
aternatives being considered. This should coincide with development and consideration
of alternatives through the CAIV process. The NEPA analysis may further assist the
decision-maker in determining issues to be considered in cost/performance tradeoff
analyses. NEPA analyses will often identify materials or practices that could cause
environmental harm, requiring costly cleanup or system changes later in the system life-
cycle. Environmental issues, such as management and disposal of hazardous materials or
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wastes during the manufacturing process or at the end of a system's life cycle, should be
considered in developing the cost estimates in tradeoff studies.

Tradeoff studies are performed throughout the development process to integrate and
balance decisions regarding cost-schedule-performance. As aformal decision analysis
method, tradeoff studies are often used to solve any complex problem where there is more
than one selection criteria. They also provide documented rationale supporting the
decision that is made. The cost associated with the protection of the environment for each
aternative should be considered with al other program costs. It should be a component of
the trade-off study selection and the weighting criteriathat is utilized during the
comparison and decision process.

Mitigation Measures Not Included in the Proposed Action. CEQ Regulations (1508.20)
describe a mitigation as:

1. Avoiding the impact altogether by not taking a certain action or parts of an action,

2. Minimizing impacts by limiting the degree or magnitude of the action and its
implementation,

3. Rectifying the impact by repairing, rehabilitating, or restoring the affected

environment,

4. Reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the action,

5. Compensating for the impact by replacing or providing substitute resources or

environments.
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|dentified mitigation measures not already included in the proposed action provide
opportunities for aternative means of implementing a proposed action (e.g., constructing
noise barriers to lower noise levels even further below legal standards). These "add-on"
mitigation measures must be analyzed for their potential environmental effects and may

be treated as separate aternatives in the environmenta analysis.

If alternatives that could appear obvious or have been identified by the public are
determined to be unreasonable by the proponent and are to be eliminated from detailed
study in the NEPA analysis, a brief discussion of the reasons for their elimination must be
included in the document. Comparing aternatives against selection or screening criteriais

recommended in this case.

A major potential cause for delay in the NEPA process is failing to adequately describe
the proposed action and to appropriately address reasonable aternatives. Circulation of
the DOPAA (see Section 4.2) early in the process to all offices and organizations
involved in the effort is critical to ensuring that al reasonable aternatives are identified
and accurately defined. Identification of the full range of reasonable alternativesis a
particularly important part of the scoping process. The range of alternatives should not be
fully developed prior to scoping. A decision-maker cannot select an alternative that is not
evaluated in an EA or EIS, and failure to consider alternatives that are reasonable can
affect the credibility of an otherwise adequate NEPA analysis.

4.9 Identifying Issuesfor Analysis

Issues to be considered in NEPA analyses are derived from an understanding of those
environmental resources and resource components which would affect and would be
affected by the proposed action or an aternative, if it were implemented. Such issues are
based on the interrelationship between the proposed activities, the affected area, the
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resulting effects, receptors of the effects, criteria and regulatory standards against which
effects are measured, and time. Issues can be characterized by their extent of geographic
distribution, the duration of time over which the issues are likely to be of interest, and the
level of interest or controversy they generate. Once identified, the issues can be grouped
and categorized (e.g., common resources, common geography, linked to the same action,
or linked to cause-effect relationships) for purposes of providing focus and direction to
the scope of analysis and NEPA documentation. This approach is particularly useful in
determining which resources and resource parameters should be addressed in the Affected

Environment and Environmental Consequences sections of an EA or an EIS.

Issues can be identified by a variety of methods, including surveys and questionnaires,
coordinated discussions with outside participants (e.g., natural resources agencies, local
officials, and specia interest groups), research of existing technical documents and
journals,, and review of published and electronic news media. The scoping process,
previously described, provides an effective forum for issue identification. The eventual
resolution of issues is often achieved through the development of mitigation measures
where significant effects or serious controversy is anticipated. Agreements on approaches
for handling issues should be reached early (e.g., during scoping) through coordination
and consultation with key Army participants, technical support staff and contractors,

environmental expertsin other agencies, and the affected public.

4.10 Describing the Affected Environment

Once the environmental issues have been identified (see Section 4.9), an Affected
Environment description (also referred to as the environmental baseline) can be prepared
for the area(s) that could potentially be affected by the Army's proposed action and
aternative actions. CEQ regulations (40 CFR 1502.15) require that Affected Environment
descriptions presented for each resource area be succinct and no longer than what is
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necessary to understand the resulting effects. The data and information presented should
be commensurate with the importance of the effects, with less important material
summarized, consolidated, or simply referenced. A good rule of thumb is that any
information presented in the Affected Environment section of an EA or EIS should be
directly related to the Environmental Consequences section.

Based on the extent and duration of anticipated effects caused by an action, the
description of each relevant resource area should be defined according to the Region of
Influence (ROI),? and the general time frame for which effects are likely to occur. Each
resource area presented in the Affected Environment description should have its own
distinct ROI, which can be explained in text or delineated on a map. However, an option
for describing several of the more common resource areas (e.g., land use, soils, and
vegetation) is to use one study area boundary (e.g., test area or installation boundary or a
designated circle around the project site) that encompasses the potential effects for all of
them. This can help to ssmplify the process of delineating individual ROIs, particularly in
the early stages of the analysis when the definition of the proposed action might still be
changing, and can also provide a standard frame of reference for discussion and for the
presentation of data on maps or other visual aids used in the NEPA document. Some
resources, such as socioeconomics and air quality, will typically have ROIs much larger
in area (e.g., ametropolitan area or regional airshed) than the ROIs for other resources
because of the factors used in measuring effects on them. The geographic scope of
potential cumulative effects on various resources can also require much larger areas of
study (see Section 4.11.1 of this manual).

When describing the Affected Environment, it is recommended that the most current data
available, or other data that closely represent current conditions, be used. If existing data

2 Although the term ROl is often exclusively associated with socioeconomic impact assessment, it can be
applied to all resources as long as use of the term and its extent for different resource areas are clearly explained.
Otherwise, another similarly applicable and consistently applied term should be used in its place (e.g., zone of
influence or affected areq).
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does not accurately represent current conditions, new data might need to be obtained
through field surveys or by other means. (In cases of incomplete or unavailable data, refer
to 40 CFR 1502.22.) Depending on the time frame of a given action, the Affected
Environment description for some resources might require projections of future
conditions to more accurately determine long-term effects or effects not expected to occur
for severa years. Thisis particularly true for programmatic life-cycle NEPA studies and
typically applies to future land use, socioeconomic, infrastructure, and transportation

conditions.

Much of the existing baseline data can usually be obtained through coordination with the
supporting Environmental Office, other Army offices, and outside agencies. All too often,
NEPA documents are completed using insufficient information for evaluating effects on
environmental baseline conditions. In some cases, expensive and time-consuming field
data collection is necessary, but the specific project for which the data are needed has
insufficient funds and/or time for data collection and analysis efforts. In other cases, data
might be available, but are not in aform that can be easily integrated with other
information or analysis techniques. To help prevent such problems from occurring, early
planning is necessary to determine resource issues and associated baseline data
requirements. Some installations have developed or are in the process of developing
extensive environmental databases, usually in the form of automated geographic
information systems (GIS), to define existing baseline conditions at specific locations.
These can be very useful when analyzing test activities on a host installation. In addition
to providing information used in NEPA analyses, such tools can also be used to generate
"environmental constraints maps' to help master planners, trainers, and other proponents
in siting and scheduling their proposed actions.
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411 Determination of Effects

411.1 Types of Effects

The CEQ regulations (40 CFR 1508.18) direct that environmental effects resulting from
major Federal actions be analyzed for three types of impacts; direct, indirect, and
cumulative. Both EAs and EISs must include analysis for all three types, which are
described below (Note: The CEQ regulations use the terms "effects’ and "impacts’
synonymously and interchangeably.).

Direct Effects. A direct effect is caused by the action and occurs at the same time and
place (40 CFR 1508.8). Direct effects are typically the most obvious to ascertain, their
analysisis usually more objective, and they are the simplest to assess. An example of
adirect effect isthe loss of vegetative habitat from construction of atest facility and
access roads.

Indirect Effects. Anindirect effect is caused by the action but occurs later in time or
farther removed in distance, athough it is still reasonably foreseeable (40 CFR
1508.8). Indirect effects may include effects related to induced changes in the pattern
of land use, population density and growth rate, and related effects on air and water
resources as well as ecosystems. For example, in the case of sediment runoff from a
construction site, the resulting deterioration of water quality downstream represents an
indirect adverse effect. Indirect effects are not as apparent as direct effects, and their

evaluation may depend on more subjective rather than objective factors.

Cumulative Effects. A cumulative effect produces an "impact on the environment
which results from the incremental impact of the action when added to other past,
present, and reasonably foreseeable future actions regardless of what agency (Federal

or non-federal) or person undertakes such other actions’ (40 CFR 1508.7). Because of
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extensive outside influences, cumulative effects are the most difficult to analyze, and
the analysis is frequently more subjective than objective.

When identifying direct, indirect, and cumulative effects, consideration must be given to
whether they represent short-term or long-term effects. Short-term effects are often those
associated with the initial implementation of an action such as those which might result
from initiation of aradar construction project or the demilitarization and disposal of a
weapons system. Long-term effects are generally those which would occur over the
operational life of the project, such as those which might result from toxic emissions
during equipment operation.

4.11.2 Significance of Effects

The CEQ regulations specify that in determining the significance of effects, consideration
must be given to both "context" and "intensity” (40 CFR 1508.27). Context refers to the
significance of an effect to society as awhole (human and national), to an affected region,
to affected interests, or to just the locality. Intensity refers to the magnitude or severity of
the effect, whether it is beneficial or adverse. The significance of potential direct, indirect,
and cumulative effects must be determined through a systematic evaluation of the action,
alternatives, and mitigation measures in terms of their effects on each individual
environmental resource component (e.g., ecosystems, water resources, and air quality).
(See Sections 6.4 and 7.6 of this manual for adiscussion of EA and EIS content,
respectively.) Evaluation of significanceistypically based on an assumption that the full
effect of the predicted condition would occur all at once. In reality, the projected
conditions likely would be less intense than the maximum and also would be likely to
happen incrementally rather than all at once. Thus, actual effects might well be less severe
than those predicted and described in the NEPA analysis. Sections 6.4 and 7.6 of this
manual provide detailed descriptions of resource areas typically included in Army NEPA
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analyses for both EAs and EISs, respectively. It isimportant to note that only those
resources and resource parameters that present issues for analysis (see Section 4.9 of this
manual) need be discussed. The following list outlines some alternatives with conditions

or consequences that could be considered significant effects:

Land Use. An aternative that would conflict with adopted plans and goals of the
community or that could result in a substantial alteration of the present or planned land
use of an area. An alternative that would result in substantial new development or

prevent such development elsewhere.

Aesthetics and Visual Resour ces. An aternative that would obscure or result in
abrupt changes to the complexity of the landscape and skyline (in terms of vegetation,
topography, or structures) when viewed from points readily accessible by the public.

Air Quality. An aternative that would result in substantially higher air pollutant

emissions or cause air quality standards to be exceeded.

Noise. An aternative that would generate new sources of substantial noise, increase
the intensity or duration of noise levels to sensitive receptors, or result in exposure of

more people to high levels of noise.

Geology and Soils. An aternative that would result in an increased geologic hazard or
achange in the availability of a geologic resource. Such geologic and soil hazards
would include, but would not be limited to, seismic vibration, land subsidence, and
slope instability.

Water Resour ces. An aternative that would result in areduction in the quantity or
quality of water resources for existing or potential future uses. An alternative that

would result in expected demand for potable water to exceed the capacity of the
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potable water system. An alternative that would cause substantial flooding or erosion,
subject people or property to flooding or erosion, or adversely affect a significant body
of water, such as a stream or lake.

Biological Resour ces. An aternative that would disrupt or remove any endangered or
threatened species or its habitat, its migration corridors, or its breeding areas. The loss
of a substantial number of individuals of any plant or animal species (sensitive or
nonsensitive species) that could affect the abundance or diversity of that species
beyond normal variability. The measurable degradation of sensitive habitats,
particularly wetlands.

Cultural Resources. An aternative that would degrade the site for future study, if it
would result in unauthorized artifact collecting or vandalism of identified important
sites; would modify or demolish a historic building or environmental setting; or that
would promote neglect, resulting in resource deterioration or destruction, audio or
visual intrusion, or decreased access to traditional Native American resources. Impact
assessment for cultural resources focuses on those properties which are listed in or are
considered eligible for the National Register of Historic Places or are National Historic
Landmarks, as well as resources that are considered sensitive by Native American

groups.

Human Health and Safety. An aternative that would expose personnel to unexploded
ordnance without proper protection or Explosive Ordnance Disposal (EOD) support.
An aternative that would result in environmental health or safety risks, specifically to

soldiers.

Socioeconomics. An aternative that would alter substantially the location and
distribution of the population within the geographic "region of influence," cause the
population to exceed historical growth rates, or substantially affect the local housing
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market and vacancy rates. An alternative would disproportionately affect minority or
low-income populations. An aternative that would create a need for new or increased
fire or police protection, or medical services, beyond the current capability of the local
community. It isimportant to note that, per CEQ regulations (40 CFR 1508.14), socid
or economic effects are not intended by themselves to require preparation of an EIS.
Only when social or economic effects occur with natural or physical environmental
effects from the same proposed action will al of these effects be analyzed as part of the
NEPA process.

Additionally two executive orders which are designed to protect specific segments of
the population must be taken into consideration. These are: EO 12898 -Federal
Actions To Address Environmental Justice in Minority Populations and Low-Income
Populations; EO 13045 - Protection of Children from Environmental Health Risks
and Safety Risks. Compliance with these two Executive Orders are discussed in detail
in Chapter 8 of this manual.

Infrastructure. An aternative that would increase demand over capacity, requiring a
substantial system expansion, or would result in substantial system deterioration over
the current condition. For instance, an aternative that would increase the volume of
traffic beyond the existing road capacity, cause parking availability to fall below
minimum local standards, or require new or substantially improved roadways or

traffic control systems, or place burdens on existing utilities.

Hazardous and Toxic Materials Wastes. An aternative that would result in a
substantial increase in the generation of hazardous substances, increase the exposure
of persons to hazardous or toxic substances, increase the presence of hazardous or
toxic materials in the environment, or place substantial restrictions on property use
due to hazardous waste, materials, or site remediation.
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Some additional factors that should be considered when evaluating significance are listed
below:

Relevant Legal Requirements. Legal requirements should be considered in

determining significance. Such criteria might appear in local, state, or Federal statutes,
regulations, or court decisions. Actions that are likely to result in violation of

regulatory standards should be reviewed closely to determine whether there would be
significant impacts.

Knowledge of Applicable Court Cases. Findings in court cases involving NEPA
analyses can often provide guidance in understanding the types of effectslikely to be
considered significant. However, a single court case might not be an up-to date,

definitive statement of the law. Legal advice should be obtained from the appropriate
office providing legal support for the proponent.

Uncertainty and Controversy. The degree to which the effects of the action on the
human environment are likely to be highly uncertain or controversial should be

considered. Also, if the action will create public perceptions, founded or unfounded,
that adverse effects will result from the project.

Other Considerations. Specific unique characteristics of the action might influence
the determination of significance. The advice and judgment of installation/command
environmental personnel, natural or cultural resource agency staff, and knowledgeable

contractors, as well as established guidelines, prove to be helpful information sources
when determining significance.
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4.11.3 Describing Effects

In describing potential effects that may result from the implementation of a proposed
action, the following guidelines should be considered:

Quantify effects as much as possible using appropriate units of measure (e.g., acres of
habitat lost and tons of sediment entering a stream). If an effect is obviously
negligible (e.g., the effects of radar tower construction on the ozone layer), it should
be ignored unless a specific public comment demands an answer. Additionally the
absence of analysis may create a false public perception or uncertainty.

When only impact trends can be indicated (e.g., low, moderate, high, etc.), provide
careful explanation and interpretation of qualifiers (e.g., numerical range or list of
possible site conditions that would represent each qualifier used).

Although determining the significance of effects can, in many cases, be subjective, it
can also be semi-quantified in such terms as the number of people affected, the
proportion of resources degraded, the rate at which conditions will become worse, and

the level or extent of irreversibility of or recoverability from an impact.

One purpose of an EA isto determine whether significant impacts will result from an
action. However, this determination will usually be made in the Finding of No
Significant Impact (FNSI) after analysis has been completed, or by a decision to
prepare an EIS. Little is usually accomplished by making conclusions regarding
significance of environmental impacts in the analytical portion of an EA or EIS. There
is often disagreement among experts and laymen alike as to what is significant.
Consequently, it is generally better to analytically discuss the environmental effects of
an action (i.e. destruction of so much habitat or wetlands, or discussion of numerical

increases in noise, or air and water pollution), without trying to characterize each
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impact as significant or not. Only in very clear casesisit usualy very helpful to draw
conclusions about significance in the analytical portion of the EA or EIS.

Address environmental effects or controversy in proportion to their potential
significance. That is, focus the analysis and discussion on those issues and associated
effects identified through scoping as being most relevant to the proposed action and of
greatest concern to the public.

Identify and explain when there are instances of incomplete or unavailable data, or
when confidence levels are extremely low. Give an honest and realistic appraisal of
the effects on all resources. The CEQ regulations (40 CFR 1502.22) provide further
guidance on thisissue.

Do not use regional, national, or global comparisons of effectsto trivialize the
significance of alocal effect. On the other hand, do not give undue weight to trivial
matters, based solely on local interest or opposition. Public controversy over
environmental effects will normally warrant additional scrutiny.

Conduct impact analyses to discriminate among individual alternatives. Do not
present a single maximum potential effects estimate that obscures differences between
aternatives.

Balance the description of potentially severe impacts with a discussion of the

likelihood (probability or level of risk) of their occurrence.
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412 Administrative Record

The Administrative Record is the entirety of the information and data relied on to prepare
the EA or EIS. Therecord includes al data, information, and analysis either generated by
other sources or obtained from other sources and used to support the analysis and
documentation. It is essentially the Army'sfile as it relates to the action, and can become
the backup data used in court proceedings to validate the NEPA process and support the
Army's decision.

Three points should be followed in assembling the Administrative Record. First, the
administrative record, by definition, is everything that the decision-maker considered and
relied upon in reaching afinal decision. Second, the administrative record should exclude
any documents that reflect the deliberative process of the agency (e.g. draft documents
and analyses) and any attorney/client communications. Third, the administrative record
should be maintained for a minimum of six years after completion of the action to
correspond to the general statute of limitations under the Administrative Procedures Act
(APA).

The preparer should organize the data and information composing the record as a current,
accessible file which is indexed by topic to the extent practicable. The Administrative
Record should be limited to information that is releasable under the Freedom of
Information Act. A complete Administrative Record should include project-related
information within the possession of the proponent and/or lead agency (and any
contractor), and aso identify any other reference materials used in preparing the
document but which were available only from outside sources (e.g., copyrighted
documents at public libraries). Communications of all types (e.g., memoranda, internal
notes, telephone conversation records, letters, and minutes of meetings) are typically
included, along with public outreach materials, such as newsletters, newspaper
advertisements (include affidavits of publication), and other public notices. Additional
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data sources that should be part of the Administrative Record include maps (e.g.,
wetlands, endangered species ranges, habitat, surface water, geology, topography, and
land use), drawings (e.g., "as-builts’ for roadways and for drainage, water, sewage, and
electrical systems), studies, reports, documents, appraisals, special data compilations,
modeling results, correspondence from subject matter experts, or other types of written
information that were relied on during the environmental analysis and decision-making
process. All references cited in the NEPA document should be traceable to the
Administrative Record. Should the legal sufficiency of a NEPA document be challenged,
the time allowed for assembling and providing the Administrative Record for review is

usually quite short.
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CATEGORICAL EXCLUSION
O VIS  AND RECORD OF ENVIRONMENTAL

CONSIDERATION

5.1 Categorical Exclusion

A Categorical Exclusion (CX), is acategory of actions adopted by a Federa agency
which do not individually or cumulatively have a significant effect on the human
environment and do not require an EA or an EIS. A CX isintended to reduce delays in
initiating and completing certain actions and to minimize the amount of paperwork
associated with those actions. Determining when a CX may apply to a proposal is part of
the decision-making process associated with actions that might affect the environment.

In accordance with CEQ regulations (40 CFR 1507.3 and 1508.4), every Federa agency
should adopt alist of CXs. Each agency is responsible for determining what types of its
actions should be categorically excluded and for developing specific regulations regarding
the use of CXs. AR 200-2 contains the Army'slist of categorically excluded actions. Any
proposed changes or modifications to exclusions listed must be submitted to the
Department of the Army, Assistant Chief of Staff for Installation Management, Office of
the Director of Environmental Programs. If additional CXs are approved, they are
published in the Federal Register.

5.1.1 Determining when to use a CX

Proponents should consider the sensitivity of the project and identify, to the extent
possible, current and existing surrounding conditions as well as potential areas of
controversy. These may include test facility footprint, size, use of certain materials and
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propellants, and duration of project. Based on this review, a CX may be used to exclude a
proposed action from further environmental analysis and documentation. AR 200-2 also
specifies when use of a CX must be supported by a Record of Environmental
Consideration (REC). For a proponent to be able to use a CX, three conditions must be
met: (1) The action is not being segmented, or broken into smaller parts to avoid the
appearance of significance of the total proposed action; (2) The action does not involve
extraordinary circumstances as defined in Section 5.1.2, and (3) The proposed action
conforms to one of the CXsthat are described in AR 200-2. If no CX isclearly
applicable to the action, an EA or EIS must be prepared to assess potential effects.

5.1.2 Extraordinary Circumstances

In deciding whether a proposed action can be categorically excluded, proponents must
determine if "extraordinary circumstances" apply. When an action which normally would
be categorically excluded could, nonetheless, potentially have a significant effect on the
human environment, extraordinary circumstances are said to exist and application of a CX
to the proposed action is not allowed. An EA or an EIS must be prepared. Extraordinary

circumstances are described in AR 200-2 and are summarized below:

Potential to significantly affect public health, safety or the environment
Possible significant direct or indirect cumulative effects

Imposition of uncertain or unique environmental risks

Greater scope or size than is normal for this category action

Reportable releases of hazardous or toxic substances

Discharge of petroleum, oils, and lubricants

Generation of noise which impacts noise sensitive land use areas, both on and off post
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Air emissions exceeding de-minimis levels

Potential violation of any Federa, state or local environmental laws
Unresolved effects on environmentally sensitive resources

Effects on the environment that are likely to be highly controversial

Effects on the environment that are highly uncertain, involve unique or unknown risks,
or are scientifically controversial

Actions that establish precedents for future actions that have significant effects

Actions that have the potential to degrade, even dlightly, already existing poor
environmental conditions

I ntroduction/employment of unproven technologies

5.1.3 Avoiding Misuse of CXs

In considering the use of CXs, it isimportant to note that actions may not be segmented to
use a CX for one or more parts (segments) of alarger, connected action (see Section 8-5,
Sequencing and Segmentation). A CX also does not relieve the proponent from
compliance with other environmental statutes related to the proposed action, such as the
requirement for permits under the Clean Air Act or Clean Water Act, or
coordination/consultation with the State Historic Preservation Officer (under Section 106
of the National Historic Preservation Act) and U.S. Fish and Wildlife Service (under the
Endangered Species Act).
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5.2 Record of Environmental Consider ation

A REC isasigned statement that is often submitted with project documentation to show
that the environment has been considered in planning for a particular action for which no
separate EA or EISis prepared. The use of certain CXs requires preparation of a REC
(see AR 200-2). Although a REC is required for these CXs, RECs can aso be used to
document the use of other CXs, if so desired. In this way the proponent can maintain a
record of the decision to use a CX. A REC isintended to reduce costs and paperwork
while providing a mechanism to ensure the consideration of potential environmental
effects. The REC must conclude that the action (1) is exempt from NEPA, (2) is already
covered in an existing EA or EIS and determined not to be environmentally significant, or
(3) qualifiesfor aCX.

The REC must describe the proposed action, state the time frame for the action, identify
the proponent, and explain why further environmental analysis and documentation are not
required. RECs should have attachments, such as graphics or maps, to describe the action
adequately and assist reviewers in understanding the action and its lack of potential for
environmental effects. The REC should be signed by the proponent for the action. A
suggested format for a REC is presented in Figure 5-1. Variation from this format is
acceptable provided basic information and approvals are included in any modified
document. Once a REC is complete, the project office keeps the documentation on file for
areasonable time following completion of the proposal, which can take up to several

years.
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RECORD OF ENVIRONMENTAL CONSIDERATION (REC)

To: (Environmental Officer)
From: (Proponent)
Date:

Project Title:

Brief Description of the Proposed Action:
Anticipated date and/or duration of proposed action: (Month/Year)
Reason for using record of environmental consideration (choose one):

a.Adequately covered in an (EA/EIS) entitled (name), (dated). The EA/EIS may be reviewed at
(location).

OR,

Is categorically excluded under the provisions of CX AR 200-2, (and no extraordinary
circumstances exist as defined in AR-200), because:

(Date) (Project Proponent)
(Date) (Environmental Coordinator)
(Date) (Lega Office)

Figure5-1
Suggested Format for a Record of Environmental Consideration
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ENVIRONMENTAL
CHAPTER 6 ASSESSMENT PREPARATION
AND CONTENT

6.1 Introduction

This chapter isintended to guide Army materiel acquisition proponents and document
preparers through the EA process by establishing a greater level of consistency in the
preparation of Army EAs. It focuses on the preparation of an EA and provides detailed
information needed to develop the analysis and subsequent document.

The EA format used by the Army is based on the CEQ's regulations and on guidance
contained in AR 200-2. The CEQ's regulations provide for a considerable degree of
agency flexibility in the EA analysis and documentation process. Although flexibility has
allowed the Army to prepare or customize NEPA documents based on particular
circumstances over the years, it has also resulted in the use of a variety of formats. Army
wide participants in the NEPA process have indicated that a more structured, standardized
format would greatly facilitate document preparation, training of new personnel, and
document review and approval.

Many of the same environmental resource areas and methodologies that apply to the
anaysis and documentation for an EIS also apply to an EA. A principal difference,
however, isthat the level of detail incorporated into an EA typically will be less than that
of an EIS, particularly in cases where no significant effects are expected. An EA should
provide only information and analysis sufficient to determine whether an action has no
significant environmental effects or whether a more detailed analysisis required (40 CFR
1508.9). If it is determined during the preparation of an EA that the action will likely have
significant impact, the proponent should prepare a Notice of Intent to prepare an EIS,

publish it in the Federa Register, and incorporate existing analyses into the expanded EIS
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process. Although much of the data used in conducting the analysis for an EA might not
be incorporated directly into the document, the information should still be included as part
of the EA's administrative record (see Section 4.12 of this manual) to provide legally
acceptable proof that appropriate resource issues were considered and the potential for
significant environmental effects was evaluated.

6.2 EA TimelLine

Depending on the complexity of the proposed action, the EA process can take 3 to 9
months, although many have been completed in lesstime. Army policy isto establish a
schedule that will ensure completion of the document in atimely and cost-effective
manner. A schedule based on an approximate 5-month time frame is provided in Table 6-
1 as an example of how the EA process is organized. This schedule assumes that the
action is not controversial and does not have national interest. The milestone events
indicated must occur regardless of the schedule. Actions proposed by a PM, MACOM,
HQDA, or by organizations outside the Army could require review cycles and
coordination times other than those shown. In addition, other factors can cause a NEPA
document schedule to change dramatically, including slippage in review times, lack of an
available baseline, and changes in e ements of the DOPAA.

When the FNSI has been completed, the proponent must make it available for a minimum
30-day public review period. Although the FNSI is a"stand-alone" legal document, it
should be included with the Final EA when provided to the public or decision-maker. No
action, other than planning on the proposal, may be taken during the public review period.
Unless comments, which would cause the analysis to be reopened, are received within the
30-day public review period, the proposal may be initiated. Proponents have the
discretion to increase the 30-day review period, if circumstances deem this appropriate.
Adequate public review and involvement is the key, not satisfying the pre-determined

time limit.
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6.3 Document Development

To complete an EA successfully, the proponent must have a basic understanding of the
major components of the document. AR 200-2 identifies nine major components of an
EA: (1) review and approva page; (2) purpose and need for the proposed action; (3)
proposed action; (4) alternatives considered; (5) affected environment; (6) environmental
consequences, (7) conclusions or findings,; and (8) listing of preparers and agencies and

persons consulted; (9) references.

The EA should be well focused in each of its major components or sections. Writing style
should be such that the document attains clarity and brevity, but is still legally sufficient.
The document should be sufficiently detailed and descriptive to indicate that the relevant
and probable effects were identified, quantified and analyzed, and determined to be
significant or not. Preparers should use the following guidelines:

Develop and follow an outline.
- Write clearly, concisely, and accurately.
Provide only relevant information.

Be consistent across all sections of the document.

Preparers will need to determine the most effective way to organize the EA. In most
cases, it may be best to organize the material sequentialy. In most cases, however, it may
be more effective to discuss the proposed action and alternatives as a single section, asis
exemplified in Section 6.4. It may be advantageous to combine sections in some other
way, if it would contribute to clarify or reduce unnecessary repetition. EAs do not need to
be detailed and lengthy if the effects are not likely to be significant. The EA should be
sufficiently detailed and descriptive to indicate that the relevant and probable effects were
identified, quantified and analyzed and determined not to be significant. The information

they contain should be presented as clearly and concisely as possible. Since the audience
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is often not technically versed in all subject areas, the documents should be written in
plain language. In addition, appropriate figures and graphics that support the text and that
can be easily interpreted by the public should be provided. Appendices should be used to

support the main components of the EA, as appropriate.

Table 6-1. Sample Time Line for an Environmental Assessment
(Actual timeline would be EA dependent)

Calendar

Milestone Daysfrom
Project

Initiation
Initiate Project 0
Hold Kickoff Meeting 10
Complete Draft Description of Proposed Action and Alternatives 25
(DOPAA)
Complete Initial Coordination/Consultation with Appropriate 40
Outside Agencies (i.e. Federal, state, and local)
Complete Draft EA/Begin Staffing within Installation 60
Complete Staffing of Draft EA 80
Complete Final EA and Draft FNSI (if applicable)/Begin Staffing 100
Complete Staffing and Approval of Final EA and Draft FNSI 115
Publish and Distribute Final EA and Draft FNSI 130
End 30-day Public Review Period 160
Initiate Action 161
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Whenever possible, technical editors should review the document to ensure accuracy,
consistency, and readability. The latest draft version of AR 200-2 indicates that EAs
should be no longer than 25 pages in length. Army policy requires that EAs be prepared
on recycled paper. The recycled paper symbol should be presented on the inside of the
document cover. Draft and Final EAs should be printed double-sided to conserve paper.

6.4 Content of an EA

A detailed outline for an Army EA is provided in the boxed text that follows. It is
recommended that this format be used as a model in the development of Army EAs. It is
an interpretation, not a reinvention, of how Army and CEQ regulations are to be
implemented. There might be situations where this format is not fully suited to addressing
aparticular Army action (e.g., where unique technical, public involvement, or decision-
making requirements exist), in which case some variation in format is appropriate.
Preparers should consult other sections of this manual for detailed guidance on the
application of NEPA to specific types of actions and on the treatment of certain high-
visibility topics and resource areas. The information presented in this section is not
intended to be al-inclusive. Ultimately, it is the proponent's responsibility to identify,
analyze, and document all relevant issues and effects associated with the proposed action

and alternatives.
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Format and Content of an Army EA

Cover

The document cover should contain the name of the project, the month and year of the
document (updated as each version is prepared), and the Army, MACOM, or program
office logo as appropriate. It is helpful to use different colors for the covers of different
versions of the EA (e.g. gray for preliminary draft, beige for draft, and green for formal).
The cover should be of a heavier paper stock than the text pages.

Inside the Cover

The inside of the document cover should provide an outline of the document's major
sections. This item is not required but is recommended for longer, more complex EAs
as a quick reference to its sections.

Lead Agency Page and Related Pages

These are usually the first one or two pages of the document. They introduce the EA
and present important information about the document, including lead agency;
cooperating agencies (if any); name and locations(s) of the action; an abstract
describing the proposed action and alternatives along with identifying the issues and
resources analyzed in the document; points of contact for further information; and
information on the availability of the document and any formal comment or review
periods. Organized the same way for an EA or EIS, these pages also include the name,
title, and office name for each key person responsible for preparing, reviewing, and
approving the document. For formal documents, signature lines are added for these
individuals on the same page or on a separate page. Figures 6-1, 6-2, and 6-3 show
examples of lead agency, signature and documentation pages.

Table of Contents

The Table of Contents for an EA should provide the section number and exact title of
each document section (beginning with the Table of Contents itself through to the very
end of the document), along with its corresponding page number. The List of
Appendices, List of Tables, and List of Figures should be identified as separate
sections in the Table of Contents. Anything in the document that precedes the Table of
Contents should not be included.

Acronyms and Abbreviations

A list of the acronyms and abbreviations used throughout the EA should be provided.
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ENVIRONMENTAL ASSESSMENT

LEAD AGENCY: U.S. Army Space and Missile Defense Command

TITLE OF PROPOSED ACTION: Tactical High Energy Laser (THEL) Advanced Concept
Technology Demonstration (ACTD) Environmental Assessment (Unclassified).

AFFECTED JURISDICTION: Cities of Redondo Beach, El Segundo and San Juan
Capistrano, California; City of Boulder, Colorado; City of Pittsburgh, Pennsylvania; White
Sands Missile Range, New Mexico.

PREPARED BY: EDAW Inc., Huntsville, AL for Space and Missile Defense Command

RECOMMENDED FOR APPROVAL BY: Mr. | Larry Chamberlain., Program Manager
THEL Program Office

APPROVED BY: P.R. Cleburne, Lieutenant General, U.S. Army, Commanding Officer

ABSTRACT: The EA documents the results of an analysis of the potential for and magnitude
of impacts from the devel opment of the THEL Advanced Concept Technology Demonstration
(ACTD) system. This would include the production, assembly, field integration and testing,
operational test and evaluation, and modification for additional assessments. Subsystem
assembly and testing would occur at facilitiesin Redondo Beach and San Juan Capistrano,
Cdlifornia. Field testing and integration of the THEL ACTD system would occur at White
Sands Missile Range (WSMR), New Mexico. Four or fewer THEL units would be produced
during the life of the project. Testing, including up to approximately 1,300 target |aunches and
testing lasing, would occur at WSMR over the next 5 years. Approximately 380 target
launches would occur in the first 9 months of testing at WSMR.

The locations and activities of the THEL ACTD system devel opment and testing have been
evaluated in this EA. The proposed |ocations were selected because of their ongoing or past
work for similar programs.

The EA analyzes the environmental consequences of the proposed action and alternatives.
The areas of environmental consideration are air quality, airspace, biological resources,
cultural resources, geology and soils, hazardous materials and waste, health and safety,
infrastructure, land use, noise, and water resources. No significant impacts have been
identified. No cumulative impacts are expected.

REVIEW COMMENT DEADLINE: Public comments must be received within 30 days
from the publishing date of this document. Public comments may be provided to:

U.S. Army Space and Missile Defense
ATTN: SMDC-EN-V, W. Scott Hancock
P.O. Box 1500

Huntsville, AL 35802-3801

Figure 6-1. Example of a Lead Agency Page for an EA

U.S Army — Materiel Acquisition November 2000

6-7



NEPA Manual

ENVIRONMENTAL ASSESSMENT
TACTICAL HIGH ENERGY LASER
ADVANCED CONCEPT TECHNICAL DEMONSTRATION

Reviewed by:

J. Larry Chamberlain
Program Manager
TSCSV Program Office

Recommended for Approva by: Approved by:

John P. Jones Pat R. Cleburne

LTC, EN Lieutenant General, U.S. Army
Deputy Chief of Staff, Commanding

Instalations, and U.S. Army Space and Missile
Environment Defense Command

Figure 6-2. Example of a Signature Page for an EA
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test range area. Alternative locations for conducting these missile flight tests and intercepts, which are evaluated in the
Theater Missile Defense Extended Test Range Draft Environmental Impact Statement, are White Sands Missile Range, New
Mexico; Eglin Air Force Base, Florida; Western Range, California; and Kwajalein Missile Range, U.S. Army Kwajalein Atoll,
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Section 1.0: Purpose of and Need for the Proposed Action
1.1 Introduction

This section briefly identifies the proposed action, the responsible agency(ies)
involved, and a history of events leading up to the proposed action. It also identifies
the regulations implementing NEPA under which the document has been prepared.

1.2 Purpose and Need

This section provides a clear statement that enables the reader to understand why the
specific proposal is needed. Specific requirements in developing the purpose and
need statement are discussed in Section 4.5 of this manual. It is also useful to include
here, or as a separate section, a statement that identifies what decision(s) is to be
made regarding the proposal.

1.3 Scope of the Document

This section provides a brief overview of the actions, alternatives, and sites analyzed
in the EA, along with identifying the resources that were evaluated.

Section 2.0: Description of the Proposed Action and Alternatives
2.1 Description of the Proposed Action

This section provides a description of the proposed action. It should include such
details as location considerations, numbers of personnel involved, and program
requirements. No program cost information should be included. Note that alternatives
to the proposed action must be described in Section 2.2 of the EA (Alternatives
Considered), not in this section. The information presented in this section of the EA
drives the identification of relevant issues and conditions arising from the activities that
make up the proposed action, thus generating the effects that must be identified and
evaluated. Information must be accurate, concise (to the point), comprehensive, and
sufficiently detailed to permit a complete and objective analysis. For specific guidance
on defining the proposed action, see Section 4.7 in this manual.

2.2 Description of Alternatives

This section also describes how the alternative actions and/or alternative sites were
identified, including the application of selection or screening criteria’; identifies the
reasonable alternatives that were considered for further evaluation, including the "no
action'alternative; and explains reasons for rejecting alternatives (if any) found to be
unreasonable. Possible situations where an alternative may not be considered
reasonable include but are not limited to the following: outside the scope; irrelevant to

! The screening criteria for developing alternatives may include time constraints, specific facility criteria, budget constraints, and others.
Alternatives that are selected as aresult of the use of screening criteria must be carried throughout the document.
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the decision; not supported by scientific evidence; limited in extent, duration, and
intensity; not feasible; or not affordable. Further information on identifying and
describing alternatives is provided in Section 4.8 of this manual.

2.3 Alternatives to the Proposed Action

In this section, each alternative to the proposed action should be identified and
described under separate subsection numbers (i.e., Sections 2.3.1, 2.3.2, etc.,
depending on the number of alternatives to be analyzed). It is unnecessary, however,
to identify which alternative is the Army's preferred alternative in the EA. Identifying
the preferred alternative is usually best reserved for the FNSI since it represents the
decision document.

In cases where the proposed action described in Section 2.1 itself represents a fully
developed alternative (typically the preferred alternative), the type of information
presented in Section 2.3 for each alternative action should be similar in detail. If the
information describing the proposed action in Section 2.1 is to serve as a general
foundation from which there is more than one alternative means for its implementation
(e.g., alternative locations to construct and operate a new facility), the alternative
descriptions presented here should build on that earlier information in providing more
specific, unique details on how and where each alternative action is to be
implemented. For further information on this approach and in describing alternatives,
see Sections 4.7 and 4.8 of this manual.

2.4 No Action Alternative

This section describes the status quo or ongoing actions at a particular location(s).
This alternative should be described in sufficient detail so that its scope is clear and its
potential effects can be identified and compared to those of the other alternatives.
Section 4.8 of this manual provides further information on interpreting this alternative.

Section 3.0: Affected Environment

The Affected Environment section of an EA contains a description of the current
environmental conditions of the area(s) that would be affected if the proposed action
(or alternative) was implemented. It represents the "as is" or "before the action”
conditions (sometimes referred to as baseline conditions) at the activity area(s).

Only those environmental resources and resource parameters which could potentially
be affected by the action, or are of public concern, should be included in the Affected
Environment description and analyzed under Environmental Consequences (Section
4.0 of this EA outline). In addition, the level of detail to be applied to each particular
resource area should be commensurate with the level of importance and concern for
that resource and the issues it presents. If a particular resource is to be excluded from
discussion altogether, an explanation of why it was excluded (e.g., it was not affected

U.S Army — Materiel Acquisition November 2000

6-11



NEPA Manual

by the proposed action or alternatives, or it is covered by prior NEPA reviews) should
be provided in the introduction to this section (see 40 CFR 1501.7(a)(3) for further
discussion on this topic). Further guidance on describing the Affected Environment is
provided in Chapter 4 of this manual.

3.1 Location Description

The purpose of this section is to provide a general overview of the affected site's
environmental setting. The types of information that should be briefly described are as
follows:

- Geographic setting of the affected area(s)

- Ongoing mission(s) and/or primary activities in the area(s)

- General landscape of the area

- General climatic conditions

3.2 Land Use

The following landscape and land use conditions should be described as appropriate:
- Land use/land cover within the area(s) and surrounding area

- Building function and general architecture, as appropriate

- Relevant location of local communities

- Land use management plans (e.g., local government comprehensive plans and
state coastal zone management plans)

- Local zoning

- Property ownership, leasing, and other property agreements

- Locallregional development plans/programs that may contribute to cumulative
effects

Installation Master Plans
3.3 Aesthetics and Visual Resources

Information in this section should describe, as appropriate:
- Landscape character
- Unique natural and man-made features of the landscape

- Location of public lands, Federally protected areas, and other visually sensitive
areas

- Local plans and policies regulating visual resources

3.4 Air Quality

The following air quality factors in the project area should be described, as
appropriate:

- Ambient air quality conditions

- Existing air emission sources

- Air pollution source permits

- Federal and State air pollution control regulations and standards
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- Criteria for attainment/nonattainment areas
- Sensitive receptors on and off the project area
- Compliance with Federal and State Implementation Plans

Basis of air conformity determination or Record of Non-Applicability (RONA)
-Local or regional meteorological conditions, as they relate to pollutant dispersion
(e.g., wind speed, wind direction, and mixing height).

3.5 Noise

Information in this section should describe the following, as appropriate:

- Stationary noise sources (e.g., airfield operations, ordnance demolition, firing
ranges, maintenance facilities, and construction)

Mobile noise sources (e.g., vehicular traffic and aircraft)
- Sensitive receptors on and off the area

Noise monitoring results

Federal, State, and local noise standards

Land use compatibility

3.6 Geology and Soils

Information in this section should describe the following, as appropriate:
- Topographic conditions
- Geologic bedrock types and any unique concerns (e.g., subsidence)
- Seismic conditions and fault features
- Soil types and any unique concerns (e.g., potential for erosion)
Prime and unique farmlands
Mineral resources and mineral rights

3.7 Water Resources

This section should describe the following for surface water and groundwater
conditions, as appropriate:
- Hydrology
- Water quality
Point and non-point sources of pollution
Floodplain areas for 100- and 500-year floods
- Water resource districts and other water rights

3.8 Biological Resources

This section should include appropriate information on local fauna, flora, and habitats,
including:

- Species commonly found in the project area

- Occurrence of sensitive species (Federally or state listed threatened, endangered,
or candidate species; and rare or unique species) on or in the vicinity of the project

area
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- Aguatic and terrestrial ecosystem types (e.g., forests, wetlands, and fields) found in

the project area and their regional importance (if any)

- Special habitat areas (e.g., used by nesting or overwintering species)

- Vegetation and wildlife management plans and practices (e.g., wildlife suppression)
Coordination with the appropriate state office for environmental resources and U.S.

Fish and Wildlife Service

3.9 Cultural Resources

This section should provide a brief discussion of the area'’s prehistory and a summary

of the status of the cultural resources inventory for the project area, including the

following:

- Sites, buildings, and other structures of historical significance, including significant
prehistoric sites and those from the Cold War era

- Resources eligible for listing on the National Register of Historic Places

- Archeological resources

- Paleontological resources

- Coordination with the appropriate State Historic Preservation Officer

- Government —to-Government coordination with Native American tribes as
appropriate

- Programmatic agreements with the state

3.10 Human Health and Safety

(Refer to the system specific Health Hazard Assessment or the Safety Assessment
Report, where appropriate to minimize duplication of effort) Information in this section
should describe, as appropriate:
- Public and occupational health and safety
Exposures to toxic, hazardous, and radioactive materials and wastes
Hazardous areas containing unexploded ordnance
Explosive safety quantity distances and other ordnance-related safety zones
Aviation safety
Safety Standard Operating Procedures
Abnormally high incidence of diseases and birth defects in the local population
Protection of children

3.11 Socioeconomics

To describe baseline sociologic and economic conditions, the following elements
should be discussed, as appropriate:

Demographics

Regional employment and economic activity
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Area salaries and local expenditures

Housing

Schools

Medical facilities

Shops and services

Recreation facilities

Environmental justice

Executive Order 13045 (Protection of Children)

3.12 Infrastructure

This section describes both utilities and transportation elements associated with the
affected location. Specific utilities that normally should be described, including both
supply capacities and available capacities, are as follows:
- Potable water supply

Wastewater treatment

Solid waste disposal, including use of landfills and/or incinerators

Energy sources, including electrical power, natural gas, fuel oil, coal, and/or
stream generation

Applicable transportation information that normally should be described includes the
following:

Roadways and traffic on and off the project area(s)
Rail access and service to the area(s)
Air operations at the area(s) and associated airspace use

3.13 Hazardous and Toxic Materials/Wastes

Information in this section should describe the following, as appropriate:
Storage and handling areas
Waste disposal methods and sites
Installation Restoration Program
Materials and wastes present, including asbestos, radon, lead paint,
polychlorinated biphenyls (PCBs), and radioisotopes
Ordnance use and disposal
Above ground and underground storage tanks
Pollution prevention programs and plans

Section 4.0: Environmental Consequences

This section forms the scientific and analytic basis for the comparison of alternatives.
It identifies the direct, indirect, and cumulative effects of the proposed action and
alternatives (presented in Sections 2.0 of this EA outline) on each of the resource
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areas previously described in the Affected Environment section. Both beneficial and
adverse effects are to be described. If no effects are identified for a particular resource
area, that fact should be mentioned. When describing direct and indirect effects, it is
not necessary to separate one from the other. Cumulative effects, however, are best
broken out in a separate discussion covering all of the applicable resources, near the
end of the Environmental Consequences section. Further guidance on identifying and
describing potential effects is provided in Section 4.11 of this manual.

Along with describing the effects, measures planned to mitigate adverse effects (e.g.,
minimizing vehicular traffic to prevent accelerated erosion during missile debris
recovery, fencing around radar and launch areas to protect wildlife) and the likely
results of their implementation should be discussed in the same section that describes
the adverse effects. Agency consultation results that were instrumental in resolving
impact and mitigation issues (e.g., in preserving endangered species habitat or
historic sites) should be discussed and referenced (Further discussions on identifying
mitigation measures and monitoring their effectiveness are presented in AR 200-2). In
addition, any Federal permits, licenses, and other entitlements that would be
necessary to implement the proposal should be identified where applicable.

The basic organization for most of Section 4.0 is presented in the following sample
outline for land use and for aesthetics and visual resources. Each resource section
from the Affected Environment (cultural resources, noise, water resources, etc.)
should be numbered separately, and the resource sequence should correspond to the
sequence used in the Affected Environment section of the EA. Under each resource,
separate subsections are used to present effects discussions for the proposed action
and each individual alternative, including the no action alternative, described in
Section 2.0 of this EA outline. When evaluating the no action alternative, it is important
to remember that adverse effects sometimes do occur under this alternative.

4.1 Land Use

4.1.1 Effects of the Proposed Action

4.1.2 Effects of Alternative(s) to the Proposed Action
4.1.3 Effects of the No Action Alternative

4.2 Aesthetics and Visual Resources

4.2.1 Effects of the Proposed Action

4.2.2 Effects of Alternative(s) to the Proposed Action
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4.2.3 Effects of the No Action Alternative

4.3 through 4.12 (for each of the remaining resources to be included,
use the same format as above.

4.13 Cumulative Effects

This section discusses the relevant cumulative effects on those resources affected by
the proposed action and alternatives. Refer to Section 8.8 of this manual for further
discussions on cumulative effects.

4.14 Comparison of the Environmental Consequences of the
Alternatives

The purpose of this section is to compare and contrast the environmental effects of
the alternatives. To help in this comparison, this section should contain a summary
matrix that lists the overall effects for each of the alternatives. Two different example
formats for matrices are presented in Figures 6-4 and 6-5. When the first format is
used, the information should be as quantifiable as possible. If the second format is
used, in which levels of effects are represented using qualifiers in the form of symbols,
it is very important that such qualifiers be carefully explained and interpreted on the
matrix or within the text of this section.

When multiple alternatives are considered, each one should be analyzed and
discussed in a separate subsection under each resource area.

Section 5.0: Conclusions

The Conclusions section should provide a clear, substantive statement regarding the
insignificance (or significance) of the effects identified for each of the alternatives
analyzed in Section 5.0.

Section 6.0: Agencies and Individuals Consulted

This section should list the names and agencies or organizations (if any) of individuals
who were contacted for data and information used in support of the analysis and
preparation of the EA, whether or not a response was received. Normally, only those
individuals outside the proponent's office are listed here.

Section 7.0:; References

The References section should provide bibliographical information for sources cited in
the text of the EA. Draft documents should be cited only if the documents have
attained relatively high review or approval within the issuing organization. Normally,
only those references which are reasonably obtainable by the public are to be cited.
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Section 8.0: List of Preparers
The format for listing the preparers is explained in AR 200-2. The preparers selected

should be diverse enough to ensure a multidisciplinary approach to the environmental
and socioeconomic analysis.

Appendices

Use appendices to support the content and conclusions contained in the main body of
the EA, when necessary. Types of appendices usually included in an EA are:

- Supporting technical data and methodologies (e.g., air emissions monitoring data,
archeological survey results, and unique socioeconomic modeling applications)

- Official communications to and from outside agencies (e.g., U.S. Fish and Wildlife
Service and State Historic Preservation Officer) that pertain to environmentally
sensitive resources, cultural resources, and related issues.
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Alternatives
Resource No Action Proposed Action Alternative Action
Area
Noise Average sound levels | Average sound levels | Average sound
are within the are within the levels are within the
guidelines established | guidelines established | guidelines
for land use for land use established for land
compatibility: Ldnmr | compatibility: Ldnmr | use compatibility:
of 46 dB and 0.7 daily | or 49 dB and 0.6 daily | Ldnmr of 48 dB and
noise events above 65 | noise events above 65 | 0.6 daily noise
dB. dB. events above 65 dB.
Biological No ground breaking Same as No Action. Same as No Action.
Resources activities; therefore
potential impacts on
vegetation and wildlife
would be negligible.
No threatened or
endangered species
known to inhabit the
area.
Cultura No known National No known National Same as Proposed
Resources Register sites; 13 Register sites; 13 Action.
eligible sites currently | eligible sitesin ROI;
exposed to low- negligible increase in
atitude overflights. probability of adverse
impacts.
Air Quality Areain attainment for | No effect on No effect on
all NAAQS except for | compliance with compliance with
localized exceedances | national standards. national standards.
of PM 10-
Water No change to water Same as No Action. Same as No Action.
Resources quality.
Hazardous & Mishap potential Mishap potential Same as Proposed
Toxic would remain very would increase over Action.
Materials/ low. Therefore, the No Action; however,
Wastes risk of hazardous the risk of hazardous

materials
contamination would
be very low.

materials
contamination would
still be low.

Figure6-4

Sample of An Alternatives Comparison Matrix
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Figure 6-5
Sample of an Alternatives Comparison Matrix Using Symbols
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6.5 Alternative Formatsfor an EA

In addition to the standard EA format presented in Section 6.4 (referred to as Format 1),
an alternative format is available for usein Army EAs. This second format (referred to as
Format 2) combines the description of the affected environment and the analysis of
environmental consequences into one section. Traditionally, these discussions have been
separated into Sections 3.0 (Affected Environment) and 4.0 (Environmental
Consequences), as under Format 1. Although these two particular sections are combined

in Format 2, the overall content of the EA is the same.

Table 6-2. Sample Outline Using Format 2

4.0
4.1
4.2

4.3

Environmenta Conditions and Consequences

L ocation Description

LandUse

4.2.1 Affected Environment

4.2.2 Environmental Consequences
4221  Effectsof the Proposed Action
4222  Effectsof Alternative(s) to the Proposed Action
4223 Effects of the No Action Alternative

Aesthetics and Visual Resources

4.3.1 Affected Environment

4.3.2 Environmental Consequences
4321  Effects of the Proposed Action
4322  Effectsof Alternative(s) to the Proposed Action
43.2.3 Effects of the No Action Alternative

4.4 Etc.

Table 6-2 provides a sample outline for Section 4.0 using Format 2. This outline shows
how the affected environment and environmental consequences for a given resource area
are presented together, with the description of the existing conditions followed
immediately by an analysis of potentia effects. Format 2 is particularly useful when
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applied to EAs that are exceptionally long or address multiple locations. Army proponents
should consider the applicability of Format 2 when determining the best approach for
organizing their EAs.

6.6  Finding of No Significant | mpact

The FNSI is a separate, brief, formal document (usually two or three pages) that presents
the reasons why the proposed action would not significantly affect the human
environment. It documents the decision that an EISis not required. A sample format for a
FNSI is presented as Appendix L to this manual.

As aminimum, the FNSI will provide the following information:

Summary of the EA, or have the EA attached if it is brief

Listing of other relevant environmental documents that are being or have been
prepared which assisted in the decision-making process

Complete name of the action

Description of the decision and the reason(s) why the proposed action will not
significantly affect the environment

Short discussion of anticipated environmental effects

Summary of mitigation commitments, if any

Clearly state that an EIS will not be prepared

References to any other documents which assisted in making the decision
Deadline and POC for further information or receipt of public comments

The approval and signature authority for FNSIs is the appropriate decision-maker.
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Unless exempted for security reasons, the FNSI and Final EA must be made available for
aminimum 30-day public review period prior to making afinal decision, and public
notification must include a press release to publicize the availability of the document. If
the action is of national significance, HQDA must make a simultaneous announcement
that includes publication in the Federal Register.

The proponent is not required to respond to public comments on the Final EA and FNSI,
but it is advisable to provide some form of response (by means of a letter, phone call, or
meeting) for substantive comments made after the end of the 30-day period. Unless
comments received convince the decision-maker that further analysis and documentation
are required, the proposal may be initiated. Substantive public controversy on the
environmental effects of the proposed action could suggest the need to prepare an EIS to
resolve issues (see 40 CFR 1508.27(b)(4) in Appendix B in this manual).

If aFNSI cannot be supported by the analysis, the proponent may choose to modify or

terminate the proposal or proceed to an EIS. If the proponent proposes to proceed to an
ElS, the project office should contact the PEO or MACOM Commander to coordinate

initiation of the EIS process.

Completed EAs and FNSIs and supporting administrative records must be retained by the
proponent’ s office for aminimum of six years. Copies of fina EA’swill be forwarded to
HQDA, ACSIM attn: ODEP for retention in the Army NEPA library. The ACSIM shall
forward a copy to the Defense Technical Information Center (DTIC).

6.7 Mitigated EA/FNSI

A mitigated EA/FNSI may be produced when, during preparation of an EA, preparers
begin to suspect that the action might cause significant environmental effects. If preparers

can show that the potential effects can be reduced to less than-significant levels through
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the addition of appropriate mitigation measures, the mitigated EA/FNSI may be
completed and an EIS need not be prepared. Preparation of a mitigated EA/FNSI typically
requires less time and money than preparation of an EIS. For a mitigated EA/FNSI to be
considered legally adequate, however, the EA must show that a thorough analysis of
environmental consequences was conducted, that the mitigation measures on which the
EA/FNSI is based are specific and project-related, and that the measures will reduce the
projected effects to less-than-significant levels. For a proponent to demonstrate
convincingly that it is fully committed to implementing such mitigation measures with its
proposal, the measures should be incorporated as part of the proposed action and
alternative descriptions in the early sections of the EA, and should also be referred to or
described in the accompanying FNSI. In addition, the mitigation measures to which a
proponent committed within an EA must be included in project funding commitments.
Otherwise, there would not be adequate assurance that the mitigations would be
performed and the FNSI may not be supportable (Further discussion on mitigation
measures and commitments to mitigation are provided in Section 8.9 of this manual).

Appropriate public participation in the review of the Draft EA can help to ensure that all
relevant issues have been addressed and that potential effects have been thoroughly
evaluated for significance. If a proponent cannot convincingly show in an EA that
mitigation measures would reduce the effects to less-than-significant levels, the proponent
should prepare an EIS.
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ENVIRONMENTAL IMPACT
CHAPTER 7 STATEMENT PREPARATION
AND CONTENT

7.1 Introduction

The preparation and content of an EIS, to a certain extent, are similar to those of an EA.
As stated in Chapter 6, many of the same environmental resource areas and methodol ogies
that apply to the analysis and documentation for an EIS also apply to EAs. Much of the
guidance that is applicable to an EA is repeated here as a "one-stop convenience" to users
preparing EISs. This chapter isintended to guide Army proponents and document
preparers through the EIS process by establishing a greater level of consistency in the
preparation of Army EISs. It provides the detailed information needed to develop this type

of analysis and document.

The EIS format used by the Army is based on the CEQ regulations and guidance contained
in AR 200-2. The CEQ regulations provide for a considerable degree of agency flexibility
in the EIS analysis and documentation process. Although flexibility has allowed the Army
to prepare or customize NEPA documents based on particular circumstances, over the
yearsit has also resulted in the use of avariety of formats. Army participants in the NEPA
process have indicated that a more structured, standardized format would greatly facilitate
document preparation, training of new personnel, and, particularly, document review and

approval.
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7.2 EISVersusEA

Although most Army proposed actions requiring detailed NEPA analysisresult in the

preparation of EASs, certain proposals will require the Army to prepare an EIS. The EIS

process is generally more formal and rigorous than that for an EA. The EIS process also

entails more formal coordination and more extensive public involvement. Table 7-1 lists

major differences between EAs and EISs prepared by the Army.

Table 7-1
Major Differences Between an EA and an EIS

EA

EIS

Process usually begins independently without
formal pubic notification.

Public Affairs Plan is not required.

Public scoping is not required.

Public notices are typically published only in
local papers.

Public review and comment on Draft EA is not
required.

Usually does not require HQDA review and
approval.

EAs are not required to be submitted to EPA.
Generally less detailed, less complex, and,
therefore, less time-consuming.

Process concludes with a 30-day (minimum)
public review period for the Final EA/FNSI or
with the publication of an NOI.

Process officially begins with an NOI published
in the Federal Register.

Public Affairs Plan strongly recommended.
Public scoping is required and typically includes
holding a public scoping meeting(s).

NOAs are published in the Federal Register, in
addition to public notices in local newspapers.

A 45-day (minimum) public comment period for
DEISsisrequired and typicaly includes a public
meeting(s) or hearing(s). Requires HQDA and
AAE review and approval

Both DEISs and FEISs must be submitted to EPA
for review and filing.

Generally more detailed, more complex, and
more comprehensive; involves a more time-
consuming process.

Process concludes with a ROD following a 30-
day (minimum) public review period for FEIS.

7.3 EISTimelLine

Depending on the complexity of the proposed action, the time required to complete and

process an EIS can range from 12 to 24 months or more.* Army policy is for proponents

! A focused assessment of an uncomplicated action involving few issues or resources can sometimes be completed more
quickly. However, the review and approval process can significantly influence the actual time line. In addition, the time
period for certain stages of the EIS process cannot be reduced because of mandatory time requirements (e.g., minimum 45
day public comment period for the DEIS).
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to establish a schedule that will ensure that the document is completed in atimely and cost-
effective manner. A schedule for an approximate 17-month time frame is provided in
Table 7-2 as an example of how the EIS processis organized. This time line assumes that
thereis no need for prolonged or extraordinary research or special studies. The milestone
events indicated must occur regardless of the schedule. Several factors can cause a NEPA
document schedule to change dramatically, including sippage in review times, additional

review cycles, lack of available basdline data, and changes in elements of the DOPAA.

Publication of the NOI (see Section 7.4) in the Federal Register initiates the public
scoping period, which istypically 30 to 90 days in length. During the scoping period, a
scoping meeting(s), to which agencies and the general public are invited to learn more
about the Army's proposal and to express their views on the process and on issues to be
addressed, should be held.

The Coordinating DEIS and Coordinating FEIS both require an approximate 30-day
review at PEO and/or MACOM level. The Preliminary DEIS and Preliminary FEIS are
then sent to HQDA for review and comment. Approximately 30 to 40 days is needed for
each of these HQDA reviews. The DEIS and FEIS are later forwarded to HQDA for findl
review prior to their release to the public. The amount of time required by HQDA to

concur with each of these documents can vary from severa days to several weeks.

The DEIS must be made available for no less than a 45-day public comment period, during
which time at least one public hearing should be held. A NOA published in the Federal

Register and similar notices published in local newspapers initiates the comment period.
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Table7-2 Sample TimeLinefor an EIS

Calendar Days

Milestone from Project Initiation
Initiate Project 0
Hold Kickoff Meeting 10
Complete Public Affairs Plan 25
Complete Draft Description of Proposed Action and Alternatives 35
Publish NOI in Federal Register. Begin Public Scoping Period 60
Hold Public Scoping Meeting(s) 75
Complete Initial Coordination/Consultation with Appropriate Outside

Agencies (i.e. Federal, state, and local) 80
End Public Scoping Period 90
Complete Coordinating DEIS/Begin Staffing within Project Office and

MACOM 150
Complete Staffing of Coordinating DEIS 180
Complete Preliminary DEIS/Begin Staffing within HQDA 200
Complete Staffing and Approval of Preliminary DEIS with HQDA 240
Publish and Distribute DEIS to EPA and Public 260
Publish NOA for DEIS in Federal Register/Begin Public Comment

Period 267
Hold Public Meeting(s) 290
End 45-day Public Comment Period 312
Complete Coordinating FEIS/Begin Staffing within Project Office and

MACOM 365
Complete Staffing of Coordinating FEIS 395
Complete Preliminary FEIS/Begin Staffing within HQDA 410
Complete Staffing and Approval of Preliminary FEIS with HQDA 440
Publish and Distribute FEIS to EPA and Public 460
Publish NOA for the FEIS in Federa Register/Begin Public Review

Period 467
End 30-day Public Review Period 497
Sign ROD/Issue Public Notices/Initiate Action 498
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With the release of the FEIS, a 30-day (minimum) public review period is required before
the ROD can be signed and made available to the public. Following the signed approval and
publication of the ROD in the Federal Register, the action may begin.

7.4 Notice of Intent

An NOI is prepared after the decision to prepare an EIS has been made, and the proposed
action and the aternatives to be considered have been reasonably well defined. The NOI is
published in the Federal Register to formally announce the preparation of an EISon a
proposed action, and to solicit comments from the public as part of scoping. Alternativesto
the proposed action will be developed/refined in response to public comment obtained
through the scoping process. The required contents of an NOI specified in the CEQ
regulations (40 CFR 1508.22) are as follows:

- A brief description of the proposed action and alternatives. The purpose and need
statement should also be included.

- A brief description of the Army's scoping process, including the time, date, and location

of any scoping meeting(s) planned, as well as an address to which comments may be
mailed and/or sent electronically.

- The name and address of the point of contact within the Army who can address
guestions on the proposal and the EI'S process (It is recommended that a phone number

and FAX number for the point of contact aso be included).
The NOI should aso include information on the availability of project-related documents or
supporting information on the proposal that the public can view. Such documents can be
placed in a community library or other easily accessible government office, preferably one
that is open beyond normal work hours. Some readers of an NOI might not be familiar with
the proposed action or the project location. It is therefore prudent to include sufficient

background information in the NOI to help readers to understand what the proposal is
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about and why it is needed. Giving readers sufficient information will minimize confusion
and help to generate more meaningful comments. If for some reason work on an EIS stops
or is postponed indefinitely, a cancellation notice must be published in the Federal Register.

The cancellation notice refers to the original NOI and gives the rationale for ceasing work.

7.5 Document Development

To develop an EIS successfully, the proponent must have a basic understanding of the
major components of the document. AR 200-2 identifies 11 required components of an EIS:
(1) cover sheet, (2) summary, (3) table of contents, (4) purpose of and need for the
proposed action, (5) aternatives considered, including the proposed action and no action
aternative(6) affected environment, (7) environmental and socioeconomic consequences,

(8) list of preparers, (9) distribution list, (10) index, and (11) appendices.

The EIS should be well focused in each of its major components or sections. Writing style
should be such that the document attains clarity, brevity, and legal sufficiency. Army
preparers should follow the following guidelines:

Develop and follow an outline,
- Write clearly, concisely, and accurately,

Provide only relevant information,

Be consistent across all sections of the document,

Review by technical editor.
Preparers will need to determine the most effective way to organize the EIS. In most cases,

it may be best to organize the material sequentially. In most cases, however, it may be more

effective to discuss the proposed action and alternatives as a single section, asisillustrated
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in Section 7.6. It may be advantageous to combine sections in some other way, if it would

contribute to clarify or reduce unnecessary repetition.

ElSs should be presented as clearly and concisely as possible. Since the audience is often
not technically versed in al subject areas, the document should be written in plain language.
In addition, appropriate figures and graphics that support the text and can be easily
interpreted by the public should be provided. Appendices should be included to support the
main components of the EIS, as appropriate. Whenever possible, technical editors should
review the document to ensure accuracy, consistency, and readability. Army policy requires
that El Ss be prepared on recycled paper. The recycled paper symbol should be presented
on the inside of the document cover. In terms of document length, the text of the FEIS
should not exceed 150 pages, athough proposals of unusual scope or complexity can
require up to 300 pages (40 CFR 1502.7). To conserve paper, DEISs and FEISs should be
printed double-sided.

7.6 Content of an EIS

A detailed outline for an Army EISis provided in the following boxed text. It is
recommended that this format be used as a model in the development of Army EISs for
acquisition activities. It is an interpretation, not a reinvention, of how Army and CEQ
NEPA regulations are to be implemented. For most sections of an EIS, the content is
generally the same as that in an EA (see Section 6.4). The mgjor difference between the two
documentsis that an EIS is more comprehensive and contains a greater level of detail than
is provided by an EA. In addition, the Army does not use Format 2 for EISs (see Section
6.5). Preparers should consult other sections of this manual for detailed guidance on the
application of NEPA to specific types of actions and on the treatment of certain "high-
visibility" topics and resource areas. The information presented in this section is not

intended to be al-inclusive. Ultimately, it is the proponent's responsibility to identify,
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analyze, and document all relevant issues and effects associated with the proposed action

and alternatives.

Preparers should review AR 200-2 for EIS content as well as the following pages of this
section. Ultimately, the extent of detail provided is dependent upon the specific EIS.

Format and Content of an Army EIS

Cover

The document cover should contain the name of the project, the month and year of the
document (updated as each version is prepared), and the Army, MACOM, or program
office logo, as appropriate. It is helpful to use different colors for the covers of different
versions of the EIS (e.g., gray for preliminary draft, beige for draft, and green for final).
The cover should be of a heavier paper stock than the text pages.

Inside of Cover

The inside of the document cover should provide an outline of the document's major
sections. This item is not required but is recommended as a quick reference to sections
for the reader.

Lead Agency Page and Related Pages

These are usually the first one or two pages of the document. They introduce the EIS
and present important information about the document, including lead agency;
cooperating agencies (if any); name and location(s) of the action; an abstract describing
the proposed action and alternatives, and identifying the issues and resources analyzed
in the document; points of contact for further information; and information on the
availability of the document and any formal comment or review periods (40 CFR 1502.1)
Organized the same way for an EA and an EIS, these pages also include the name, title,
and office name, for each key person responsible for preparing, reviewing, and
approving the document. For final documents, signature lines are added for these
individuals on the same page or as a separate page. Figures 7-1,7-2, and 7-3 show
examples of lead agency, signature and documentation pages.
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LEAD AGENCY: U.S. Army Space and Strategic Defense Command COOPERATING
AGENCY:: Bdllistic Missile Defense Organization

TITLE OF THE PROPOSED ACTIONS: Provide additional test range facilities and support
services at U.S. Army Kwajalein Atoll (USAKA) in support of the Missile Defense Act of 1991 and
adopt environmental standards and procedures that are appropriate to the unique environment and
specia circumstances at USAKA.

AFFECTED JURISDICTION: US Army Kwajalein Atoll, Republic of the Marshall 1slands

ADDITIONAL INFORMATION: U.S. Army Space and Strategic Defense Commander
SMDC-EN-V (Dr. Silas Casey)
P.O. Box 1500
Huntsville, Alabama 35807

PROPONENT: Albert S. Johnston
Colondl
Commander
U.S. Army Kwajalein Atoll

APPROVED BY: Benjamin J. Prentiss Daniel D. Ruggles
Lieutenant Genera Lieutenant General
Commander Director
U.S. Army Space and Ballistic Missile Strategic
Defense Command Defense Organization

DOCUMENT DESIGNATION: Final Supplemental Environmental Impact Statement (SEIS)

ABSTRACT: Two Proposed Actions are examined. The purpose of the first is to provide additional

testing facilities and support services at USAKA in support of the Missile Defense Act of 1991. The
purpose of the second Proposed Action is to adopt environmental standards and procedures that are

appropriate to the unique environment at USAKA and the special relationship between the U.S. and
the Republic of the Marshall 1slands, in accordance with the Compact of Free Association.

Figure 7-1 Example of a Lead Agency Page for an EIS
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Summary

The Summary should highlight the major conclusions of the environmental analysis
and identify unresolved or controversial issues. The Summary should outline any
mitigation measures that are required to mitigate the action. New data should not be
mentioned in the Summary; only data and key findings covered in the EIS should be
summarized.

The Summary should be succinct (usually no more than 15 pages in length) and
typically contain the following sections:

Introduction. A brief overview of the proposed action, the locations proposed for the
action, a history of events leading up to the proposed action, and the general scope of
the EIS is provided.

Purpose and Need. The purpose of and need for the proposed action are described.

Proposed Action. Key components of the proposed action are highlighted, including
both construction and operational phases, if applicable.

Alternatives. Each of the alternatives analyzed is briefly described. In addition, the
preferred alternative (if known) should be presented with a brief description of why that
course of action is preferred.

Environmental Consequences. A summary of the key findings of the environmental
analysis presented in the EIS, including any controversial issues, is provided. The
main effects of each alternative analyzed should be described (e.qg., effects on
socioeconomics, air quality, infrastructure, etc.). This section should also compare and
contrast the effects of the various alternatives. To help in this comparison, a summary
matrix that shows the overall effects for each of the alternatives should be included.
Two different example formats for matrices are presented in Figure 7-4 and 7-5. When
the first format is used, the information should be as quantifiable as possible. If the
second matrix is used, in which impact levels are represented using qualifiers in the
form of symbols, it is very important that such qualifiers be carefully explained and
interpreted on the matrix or within the text of this section.

The pages of the Summary should be numbered S-1, S-2, and so forth. Depending on
the overall length of the EIS, the Summary can be published as separate document for
distribution to reviewers who do not require the entire EIS. When bound separately, it
should have a formal cover, similar to that of the EIS, and should also include a copy
of the lead agency page.

Table of Contents

The Table of Contents for an EIS should provide the section number and exact title of
each document section (beginning with the Table of Contents itself through to the very
end of the document), along with its corresponding page number. The List of
Appendices, List of Tables, and List of Figures should be identified as separate
sections in the Table of Contents. Anything in the document that precedes the Table of
Contents (e.g., Summary) should not be included.
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ENVIRONMENTAL IMPACT STATEMENT
FOR PROPOSED TEST RANGE ACTIVITIES AT THE
UNITED STATESARMY KWAJALEIN ATOLL

Reviewed by:

Albert S. Johnston

Colonel

Commander

U.S. Army Kwajalein Atoll

Approved by:

Benjamin | Prentiss Daniel D. Ruggles
Lieutenant Genera Lieutenant Genera
Commander Director

U.S. Army Space and Strategic Defense Command Ballistic Missile Defense

Organization

Figure 7-2 Example of a Signature Page for an EIS
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UNCLASSIFIED
SECURITY CLASSIFICATION OF THIS PAGE

REPORT DOCUMENTATION PAGE | fomAperoved

1a. REPORT SECURITY CLASSIFICATION
Unclassified

1b. RESTRICTIVE MARKINGS

2a. SECURITY CLASSIFICATION AUTHORITY

3. DISTRIBUTION/AVAILABILITY OF REPORT

Further dissemination only as directed by the U.S. Army
Space and Strategic Defense Command, 22 July 1996.

2b. DECLASSIFICATION/DOWNGRADING SCHEDULE

4. PERFORMING ORGANIZATION REPORT NUMBER(S)

5. MONITORING ORGANIZATION REPORT NUMBER(S)

6a. NAME OF PERFORMING ORGANIZATION 6b. OFFICE SYMBOL
(If applicable)
U.S. Army Space and Missile Defense Command SMDC-EN-V

7a. NAME OF MONITORING ORGANIZATION

6c. ADDRESS (City, State, and ZIP Code)

P.O. Box 1500
Huntsville, Alabama 35807-3801

7b. ADDRESS (City, State, and ZIP Code)

8a. NAME OF FUNDING/SPONSORING 8b. OFFICE SYMBOL
ORGANIZATION (if applicable)

9. PROCUREMENT INSTRUMENT IDENTIFICATION NUMBER

8c. ADDRESS (City, State, and ZIP Code)

10. SOURCE OF FUNDING NUMBERS

PROGRAM ELEMENT | PROJECT TASK WORK UNIT
NO. NO. NO. ACCESSION NO.
11. TITLE (Include Security Classification)
Tactical High Energy Laser Environmental Assessment
(Unclassified)
12. PERSONAL AUTHOR(S)
13a. TYPE OF REPORT 13B. TIME COVERED 14. DATE OF REPORT (Year, Month, Day) 15. PAGE COUNT
Preliminary Final FROM _____TO 1998 March 4 213
16. SUPPLEMENTARY NOTATION
17. COSATI CODES 18. SUBJECT TERMS (Continue on reverse if necessary and identify by block number)
FIELD -
GROUP_|SUB-GROUP Environmental Assessment (EA)

19. ABSTRACT (Continue on reverse if necessary and identify by block number)
This EA documents the results of an analysis of the potential for and

occur in the first 9 months of testing at WSMR.

selected because of their ongoing or past work for similar programs.

Technology Demonstrator (ACTD) system. This would include the production, assembly, field integration and testing, operational test and
evaluation, and modification for additional assessments. Field testing and integration of the THEL ACTD system would occur at White Sands
Missile Range (WSMR), New Mexico. Four or fewer THEL units would be produced during the life of the project. Testing, including up to
approximately 1,300 target launches and test lasing, would occur at WSMR over the next 5 years. Approximately 380 target launches would

The location and activities for the THEL ACTD system development and testing have been evaluated in this EA. The proposed locations were

The EA analyzes the environmental consequences of the proposed action and alternatives. The areas of environmental consideration are air
quality, airspace, biological resources, cultural resources, geology and soils, hazardous materials and waste, health and safety, infrastructure,
land use, noise, and water resources. No significant impacts have been identified. No cumulative impacts are expected.

magnitude of impacts from the development of the THEL Advanced Concept

20. DISTRIBUTION/AVAILABILITY OF ABSTRACT

21. ABSTRACT SECURITY CLASSIFICATION

X] UNCLASSIFIED/UNLIMITED SAME AS RPT. [ omicusers
22a. NAME OF RESPONSIBLE INDIVIDUAL 22b. TELEPHONE (Include Area Code) 22c. OFFICE SYMBOL
. Mr. David Hasley (205) 955-4170
DD Form 1473, JUN 86 Previous editions are obsolete SECURITY CLASSIFICATION OF THIS PAGE
UNCLASSIFIED

Figure 7-3 Example of a Documentation Page
(DD Form 1473) for an EIS
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Alternatives
Resource No Action Proposed Action Alternative Action
Area
Noise Average sound levels | Average sound levels Average sound levels
are within the are within the are within the guidelines
guidelines established | guidelines established established for land use
for land use for land use compatibility: Ldnmr of
compatibility: Ldnmr | compatibility: Ldnmr | 48 dB and 0.6 daily
of 46 dB and 0.7 daily | or 49 dB and 0.6 daily | noise events above 65
noise events above 65 | noise eventsabove 65 | dB.
dB. dB.
Biological No ground-breaking Same as No Action. Same as No Action.
Resources activities; therefore
potentia impacts on
vegetation and wildlife
would be negligible.
No threatened or
endangered species
known to inhabit the
area.
Culturdl No known National No known National Same as Proposed
Resources Register sites; 13 Register sites; 13 Action.
digible sitescurrently | digible sitesin RO,
exposed to low- negligible increase in
atitude overflights. probability of adverse
impacts.
Air Quality Areain attainment for | No effect on No effect on
all NAAQS except for | compliance with compliance with
localized exceedances | national standards. national standards.
of PM 10-
Water No change to water Same as No Action. Same as No Action.
Resources quality.
Hazardous & | Mishap potentia Mishap potential would | Same as Proposed
Toxic would remain very increase over NO Action.
Materias/ low. Therefore, the Action; however, the
Wastes risk of hazardous risk of hazardous

materials
contamination would
be very low.

materials contamination
would still be low.

Figure 7-4
Sample of An Alternatives Comparison Matrix
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Figure 7-5
Sample of an Alternatives Comparison Matrix Using Symbols
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Section 1.0: Purpose of and Need for the Proposed Action

1.1 Introduction

This section briefly identifies the proposed action, the responsible agency(ies) involved,
and a history of events leading up to the proposed action. It also identifies the regulations
implementing NEPA under which the document has been prepared.

1.2 Purpose and Need

This section provides a clear statement that enables the reader to understand why the
specific proposal is needed. Specific requirements in developing the purpose and need
statement are discussed in Section 4.5 of this manual. It is also useful to include here, or
as a separate section, a statement that identifies what decision(s) is to be made regarding
the proposal.

1.3 Scope of the Document

This section provides a brief overview of the actions, alternatives, and sites analyzed in
the EIS, along with identifying the resources that were evaluated.

1.4 Public Participation

For the DEIS, this section should identify the public involvement activities that have
occurred (scoping period, meetings, newsletters, etc.) and are planned (e.g., review and
comment on the DEIS, followed by release of the FEIS). It should also summarize the key
issues identified during scoping. For the FEIS, a summary of all of the public involvement
that has occurred should be included. In addition, this section should briefly summarize
the issues identified from comments received on the DEIS.

1.5 Related National Environmental Policy Act Reviews

This section should identify any existing or in-process NEPA documents related to the
proposal or location(s) analyzed in the EIS, and briefly summarize how they are related to
the proposed action.

Section 2.0: Description of the Proposed Action and Alternatives

This section provides a description of the proposed action. It should include such details
as location considerations, numbers of personnel involved, and program requirements.
No program cost information should be included. The information presented in this
section of the EIS drives the identification of relevant issues and conditions arising from
the activities that make up the proposed action, thus generating the effects that must be
identified and evaluated. Information must be accurate, concise, comprehensive, and
sufficiently detailed to permit a complete and objective analysis.

For specific discussions on defining the proposed action, see Section 4.7 of this manual.
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2.1 Alternatives Considered

This section describes how the alternative actions and/or alternative sites were identified,
including the application of selection or screening criteria, and lists the reasonable
alternatives that were considered for further evaluation, including the "no action”
alternative. Further information on identifying and describing alternatives is provided in
section 4.8 of this manual.

2.2 Alternatives to the Proposed Action

In this section, each alternative to the proposed action including the preferred alternative
(if known), should be identified and described under separate subsection numbers (i.e.,
Sections 2.2.1, 2.2.2, etc., depending on the number of alternatives to be analyzed). It is
a requirement that the preferred alternative be identified in the FEIS unless another law
prohibits the expression of such a preference (40 CFR 1502.14(e)).

In cases where the proposed action described in section 2.0 itself represents a fully
developed alternative (typically the preferred alternative), the type of information
presented in Section 2.2 for each alternative action should be similar in detail. If the
information describing the proposed action in section 2.0 is to serve as a general
foundation from which there is more than one alternative means for its implementation
(e.g., alternative locations to construct and operate a new facility), the alternative
descriptions presented here should build on that earlier information by providing more
specific, unique details on how and where each alternative action is to be implemented.
For further information on this approach and in describing alternatives, see Sections 4.6
and 4.7 of this manual.

2.3 No Action Alternative

This section describes the status quo or ongoing actions at a particular location(s). This
alternative should be described in sufficient detail so that its scope is clear and its
potential effects can be identified and compared to those of the other alternatives.
Section 4.8 of this manual provides further information on interpreting this alternative.

2.4 Alternatives Eliminated From Further Consideration

This section provides a brief description of alternatives that were eliminated from further
analysis, if any) and explains why they were found to be unreasonable. To help explain
this decision, a summary table comparing all the alternatives against each of the
selection criteria should be included, particularly when a number of criteria are applied.
Possible situations where an alternative might not be considered reasonable include, but
are not limited to, the following: outside the scope; irrelevant to the decision; not
supported by scientific evidence; limited in extent, duration, and intensity; not feasible; or
not affordable.

The screening criteria for developing alternatives may include time constraints, specific
facility criteria, budget constraints, and others. Alternatives that are selected as a result
of the use of screening criteria must be carried throughout the document.

Section 3.0: Affected Environment

The Affected Environment section of an EIS contains a description of the current

environmental conditions of the area(s) that would be affected if the proposed action (or
alternative) were implemented. It represents the "as is" or "before the action" conditions
(sometimes referred to as "baseline conditions") at the activity area(s) or other locations.
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Only those environmental resources and resource parameters which could potentially be
affected by the action, or are of public concern, should be included in the Affected
Environment description and analyzed under Environmental Consequences (Section 5.0
of this EIS outline). In addition, the level of detail to be applied to each particular resource
area should be commensurate with the level of importance and concern for that resource
and the issues it presents. If a particular resource is to be excluded from discussion
altogether, an explanation for why it was excluded (e.g., it was not affected by the
proposed action or alternatives, or it is covered by prior NEPA reviews) should be
provided in the introduction to this section (see 40 CFR 1501.7(a)(3) for further discussion
on this topic).

Further guidance on describing the Affected Environment is provided in Chapter 4 of this
manual.

3.1 Location Description

The purpose of this section is to provide a general overview of the affected site's
environmental setting. The types of information that should be briefly described are as
follows:

Geographic setting of the affected area(s)

Ongoing mission(s) and or primary activities in the area(s)
General landscape of the area

General climatic conditions

3.2 Land Use

The following landscape and land use conditions should describe, as appropriate:

Land use/land cover within the area(s) and surrounding area

Building function and general architecture, as appropriate

Relevant location of local communities

Land use management plans (e.g., local government comprehensive plans and state
coastal zone management plans)

Local zoning

Property ownership, leasing, and other property agreements

Local/regional development plans/programs that may contribute to cumulative effects
Installation Master Plans

3.3 Aesthetics and Visual Resources

Information in this section should describe, as appropriate:

Landscape character

Unique natural and man-made features of the landscape

Location of public lands, Federally protected areas, and other visually sensitive
areas

Local plans and policies regulating visual resources

3.4 Air Quality

The following air quality factors in the project area should be described, as appropriate:

Ambient air quality conditions
Existing air emission sources
Air pollution source permits
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Federal and state air pollution control regulations and standards

Criteria for attainment/non-attainment areas

Sensitive receptors on and off the project area

Compliance with Federal and State Implementation Plans

Basis of air conformity determination or Record of Non-Applicability (RONA)
Local or regional meteorological conditions, as they relate to pollutant dispersion
(e.g., wind speed, wind direction, and mixing height)

35 Noise

Information in this section should describe the following, as appropriate:

Stationary noise sources (e.g., airfield operations, ordnance demolition, firing ranges,
maintenance facilities, and construction)

Mobile noise sources (e.g., vehicular traffic and aircraft)

Sensitive receptors on and off the area

Noise monitoring results

Federal, state and local standards

Land use compatibility for specific discussions on identifying noise zones

3.6 Geology and Soils

Information in this section should describe the following, as appropriate:

Topographic conditions

Geologic bedrock types and any unique concerns (e.g., subsidence)
Seismic conditions and fault features

Soil types and any unique concerns (e.g., potential for erosion)
Prime and unique farmlands

Mineral resources and mineral rights

3.7 Water Resources

This section should describe the following for surface water and groundwater conditions,
as appropriate:

Hydrology

Quality

Point and nonpoint sources of pollution
Floodplain areas for 100 and 500-year floods
Water resource districts and other water rights

3.8 Biological Resources

This section should include appropriate information on local fauna, flora, and habitats,
including:

Species commonly found in the area

Occurrence of sensitive species (Federally or state listed threatened, endangered,
or candidate species; and rare or unique species) on or in the vicinity of the project
area

Aquatic and terrestrial ecosystem types (e.g., forests, wetlands, and fields) found in
the project area and their regional importance (if any)

Special habitat areas (e.g., used by nesting or over-wintering species)

Vegetation and wildlife management plans and practices (e.g., wildfire suppression)
Coordination with the appropriate state office for environmental resources and U.S.
Fish and Wildlife Service.
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3.9 Cultural Resources

This section should provide a brief discussion of the area's prehistory and a summary of
the status of the cultural resources inventory for the project area, including the following:

Sites, buildings, and other structures of historical significance, including significant
prehistoric sites and those from the Cold War era

Resources eligible for listing on the National Register of Historic Places
Archeological resources
Paleontological resources

Coordination with the appropriate State Historic Preservation Officer
Programmatic agreements with the state

3.10 Human Health and Safety

Refer to the system specific Health Hazard Assessment or the Safety Assessment
Report, where appropriate, to minimize duplication of effort. Information in this section
should describe, as appropriate:

Public and occupational health and safety

Exposures to toxic, hazardous, and radioactive materials and wastes
Hazardous areas containing unexploded ordnance

Explosive safety quantity-distances and other ordnance-related safety zones
Auviation safety

Safety Standard Operating Procedures

Abnormally high incidence of diseases and birth defects in the local population
Protection of children

3.11 Socioeconomics

To describe baseline sociological and economic conditions, the following elements
should be discussed, as appropriate:

Demographics

Regional employment and economic activity
Area salaries and local expenditures
Housing

Schools

Medical facilities

Shops and services

Recreation facilities

Environmental justice

Protection of Children
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3.12 Infrastructure

This section describes both utilities and transportation elements associated with the
affected location. Specific utilities that normally should be described, including both
supply capacities and available capacities, are as follows:

Potable water supply
Wastewater treatment solid waste disposal, including use of landfills and/or
incinerators

- Energy sources, including electrical power, natural gas, fuel oil, coal, and/or steam
generation

Applicable transportation information that normally should be described includes the
following:

Roadways and traffic on and off the area(s)
Rail access and service to the area(s)

Air operations at the area(s) and associated airspace use

3.13 Hazardous and Toxic Materials/Wastes

Information in this section should describe the following, as appropriate:

Storage and handling areas
Waste disposal methods and sites
Installation Restoration Program

Materials and wastes present, including asbestos, radon, lead paint, Polychlorinated

Biphenyls (PCBs), and radioisotopes
Ordnance use and disposal
Aboveground and underground storage tanks
Pollution prevention programs and plans

Section 4.0: Environmental and Socioeconomic Consequences

This section forms the scientific and analytic basis for the comparison of alternatives®.
It identifies the direct, indirect, and cumulative effects of the proposed action and
alternatives presented in Section 2.0 of this EIS outline on each of the resource areas
previously described in the Affected Environment section. Both beneficial and adverse
effects are to be described. If no effects are identified for a particular resource area,
that fact should be mentioned. When describing direct and indirect effects, it is not
necessary to separate one from the other. Cumulative effects, however, are best
broken out in a separate discussion covering all of the applicable resources, near the
end of the Environmental Consequences section. Further guidance on identifying and
describing potential effects is provided in Section 4.11 of this manual.

Along with describing the effects, measures proposed to mitigate adverse effects (e.g.,
management of military vehicular traffic to prevent accelerated erosion, maintenance
of abandoned facilities, and fencing around unexploded ordnance areas) and the likely
results of their implementation should be discussed (40 CFR 1502.16(h)) in the same

2 When multiple alternatives are considered, each one should be analyzed and discussed in a separate
subsection under each resource area.

U.S Army Materiel Acquisition November 2000

7-20



NEPA Manual

4.1

section that describes the adverse effects. Agency consultation results that were
instrumental in resolving impact and mitigation issues (e.g., in preserving endangered
species habitat or historic sites) should be discussed and referenced (further
discussions on identifying mitigation measures and monitoring their effectiveness are
presented in Appendix C of AR 200-2). Regarding energy resources, and other natural
and depletable resources, discussions on any conservation measures to be applied to
the proposal should be included (40 CFR 1502.16(e) and (f)). In addition, any Federal
permits, licenses, and other enticements that would be necessary to implement the
proposal must be identified where applicable (40 CFR 1502.25(1)). If there is
uncertainty on whether a Federal permit, license, or other entitlement is necessary, the
EIS should so indicate.

The basic organization for most of Section 4.0 is presented in the following sample
outline for land use and for aesthetics and visual resources. Each resource section
from the Affected Environment section (cultural resources, noise, water resources,
etc.) should be numbered separately, and the resource sequence should correspond to
the sequence in the Affected Environment section. Under each resource, separate
subsections should be used to present impact discussions for the proposed action and
each individual alternative, including the no action alternative, described in Sections
2.0 of this EIS outline. When evaluating the no action alternative, it is important to
remember that impacts sometimes do occur under this alternative.

Land Use

4.1.1 Effects of the Proposed Action

4.1.2 Effects of Alternative(s) to the Proposed Action

4.1.3 Effects of the No Action Alternative

4.2

Aesthetics and Visual Resources

4.2.1 Effects of the Proposed Action

4.2.2 Effects of Alternative(s) to the Proposed Action

4.2.3 Effects of the No Action Alternative

4.3 through 4.12 (for each of the remaining resources to be included,
use the same format as above)

4.13 Cumulative Effects

This section discusses the relevant cumulative effects on those resources affected by the
proposed action and alternatives. Refer to Sections 8.8 of this manual for further
discussions on cumulative effects.

U.S Army Materiel Acquisition November 2000

7-21



NEPA Manual

4.14 Comparison of the Environmental Consequences of the
Alternatives

This section compares and contrasts the effects of the various alternatives analyzed. To
help in this comparison, this section should contain a summary matrix that compares the
overall effects for all of the alternatives. Two different example formats of matrices are
presented in Figures 7-4 and 7-5. When the first format is used, the information should
be as quantifiable as possible. If the second format is used, in which impact levels are
represented using qualifiers in the form of symbols, it is important that such qualifiers be
carefully explained and interpreted on the matrix or within the text of this section.

4.15 Unavoidable Adverse Effects

For the resources analyzed, this section briefly summarizes the adverse or significant
effects (if any) expected to occur with implementation of the proposal (40 CFR 1502.16).

4.16 Relationship Between Short-Term Uses of Man's Environment
and the Maintenance and Enhancement of Long-Term Productivity

The purpose of this section is to identify what might be gained or lost over the long term,
because of short-term uses of land and other resources (40 CFR 1502.16). For example,
the demolition and immediate replacement of an older building with poor insulation and
contaminated with asbestos containing materials and lead paint would, in the short-term,
cause added air emissions and noise, potential soil erosion, and the temporary
displacement of personnel. In the long term, however, operation of the new building
would result in improved facility utilization, lower heating and cooling requirements (thus,
reduced air emissions from the installation's power plant), and a reduction in potential
adverse human health effects. Conversely, vegetation removal and surface grading for a
new firing range may, in the long term, result in the permanent loss of sensitive species
native to that area.

4.17 Irreversible and Irretrievable Commitment of Resources

This section of the EIS identifies those effects where there would be a permanent loss of
resources (e.g., burning of fossil fuels) and where resources would be indefinitely
foregone (that is, the resources would remain but would be inaccessible or could not be
used, such as when timber productivity within a proposed right-of-way is lost to road
construction) (40 CFR 1502.16).

Section 5.0: References

The References section should provide bibliographical information for sources cited in
the text of the EIS. Draft documents should be cited only if those documents have
attained relatively high review or approval within the issuing organization. Normally, only
those references which are reasonably obtainable by the public should be included.

Section 6.0: List of Preparers

The preparers selected should be diverse enough to ensure a multidisciplinary approach
to the environmental and socioeconomic analysis.
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Section 7.0: Distribution List

This section should include the name, organization (if any), and address of each person
who is to receive a copy of the DEIS or FEIS. For the DEIS, a distribution list can be
developed based on agencies, officials, and special interest groups that typically receive
NEPA documents able to assist the proponent in developing this list. The FEIS list
typically consists of the same relative to their geographic area or particular interests, as
well as requests obtained during the scoping process. The program environmental
coordinator and Public Affairs Office should identify agencies, officials, and special
interest groups that received the DEIS, along with those individuals who commented on
the DEIS and/or requested a copy of the FEIS.

Section 8.0: Index

The index should provide the location, by section and page number, of terms frequently
used in the EIS. The index must reflect the final pagination of the printed EIS.

Section 9.0: Glossary
This section provides a list of definitions for technical terms used in the EIS.
Section 10.0: Agencies and Individuals Consulted

This section should list the names and agencies or organizations (if any) of individuals
who were contacted for data and information used in support of the analysis and
preparation of the EIS, whether or not a response was received. Normally, only those
individuals outside the Proponent’s organization are listed here.

Appendices

Use appendices to support the content and conclusions contained in the main body of
the EIS, when necessary. Types of appendices usually included in an EIS are as follows:

Supporting technical data and methodologies (e.g., air emissions monitoring data,
archaeological survey results, and unique socioeconomic modeling applications).

- Official communications to and from outside agencies (e.g., U.S. Fish and Wildlife
Service and State Historic Preservation Office) that pertain to environmentally
sensitive resources and related issues.

- Public comments and responses (Refer to section 8.4 of this manual for guidance on
this topic. If this appendix becomes too large, it may be made into a separate volume
of the FEIS).

Acronyms and Abbreviations

A list of the acronyms and abbreviations used throughout the EIS should be provided.
For the readers' convenience, it should be included as an 11- by 17-inch foldout page at
the back of the document in cases where the EIS is reasonably short, an alternative
would be to place this section immediately after the Table of Contents on standard letter-
size paper.
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7.7  Responding to Comments

DEISs must be made available for a 45-day (minimum) public comment period. Substantive
public comments received, in the form of letters, faxes, e-mail and so forth, or a summary
thereof can be presented in an appendix to the FEIS, along with responses to those
comments. Replies should make reference to those portions of the EIS which address the
issue, particularly if the document has been changed as a result of the comment. A person
who submitted a comment should be able to track the receipt and disposition of the
comment. Other pertinent information provided by the public should aso be incorporated

into the final document, as appropriate.

As part of the NEPA process management plan discussed in Chapter 4 of this manual, or as
part of a separate public affairs plan if oneis prepared early in the EIS process, the
development of procedures for handling comments received and for developing responses
to the comments is recommended. When alarge number of comments are received, they
should be logged into a database and a separate file created for master copies. Comments

can then be easily screened for substantive points raised.

Some comment |etters might identify a single issue; others might contain along list of
reviewers concerns. As appropriate, individual points should be catalogued and cross-
referenced so none are overlooked. If many comment letters and documents making the
same points are received, it might be useful to consolidate duplicates and closely related
comments to simplify the number of responses that must be developed. This helpsto
facilitate responding to a recurring comment once instead of repeating the response multiple
times. A benefit of following this process is that it helps to ensure that responses given are
consistent. It is also especially useful when responding to smilar comments contained in

form letters.
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Responses should be written openly, clearly, candidly, and with respect for the commentor.
All comments must be addressed. Substantive comments received are generally staffed with
the proponent and/or lead agency, the Public Affairs Office, and others, as necessary, for
the development of responses (Refer to 40 CFR 1503.4 for further information on

responding to public comments).

7.8 Review of EISs by the U.S. Environmental Protection Agency

As described earlier in this manual, all DEISs and FEISs must be filed with the EPA. Under
Section 309 of the Clean Air Act (42 U.S.C. 7609), EPA has the authority to review and

comment on EISs and to notify proponents and lead agencies of any deficiencies.

The intent of Section 309 isto give EPA an independent agency review role otherwise
absent under NEPA, and to ensure that Federal agencies preparing documentation under
NEPA have the benefit of areview by a Federa agency whose primary mission is the
protection of the environment. It also directs EPA to comment in writing and to make its

comments available for public review.

Section 309 further directs the EPA Administrator to refer "any such legislation, action, or
regulation” to CEQ if it isfound to be "unsatisfactory from the standpoint of public heath
or welfare or environmental quality ...." It also provides authority for EPA to determine
independently that an action proposed by a Federal agency isamajor Federal action that
would significantly affect the environment even if the proponent or lead agency has

determined otherwise.

EPA'sreview is primarily concerned with identifying and recommending mitigative

measures for the significant environmental effects associated with the proposal. The
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"adequacy" of the information and analyses contained in the documentation is reviewed as
needed to support this objective. The adequacy of a document is based on awide variety of
issues, including impact predictions, mitigation measures to be applied, the selection of

alternatives analyzed, and consistency with environmental protection processes.

It is EPA's policy to review and comment in writing on all DEISs officidly filed with the
agency, to provide arating of the DEIS, and to meet with the proponent and/or lead agency

to resolve significant issues.

The purpose of the rating system for DEISs is to summarize the level of EPA's overal
concern with the proposal and to defer the associated follow-up that will be conducted with
the proponent and/or lead agency. It is an aphanumeric system that rates both the
environmental acceptability of the proposed action and the adequacy of the NEPA
document. In generd, the rating is based on the preferred alternative, if identified,
otherwise, individual aternatives are rated. EPA's categories for rating the environmental

impact of the action are as follows:

LO (Lack of Objections). The review has not identified any potential environmental
impacts requiring substantive changes to the proposal.

EC (Environmental Concerns). The review has identified environmental impacts that
should be avoided to fully protect the environment. Corrective measures may require
changes to the proposal or application of mitigation measures.

EO (Environmental Objections). The review has identified significant environmenta
impacts that should be avoided to adequately protect the environment. Corrective
measures may require substantial changes to the proposal or consideration of some other
project aternative.

EU (Environmentally Unsatisfactory). The review has identified adverse environmental
impacts that are of sufficient magnitude that EPA believes the action must not proceed
as proposed.
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EPA's categories for rating the adequacy of DEISs are as follows:

- "1" (Adequate). The DEIS adequately sets forth the environmental impact(s) of the
preferred aternative, if identified, and those of the aternatives reasonably available to
the project or action.

"2" (Insufficient Information). The DEIS does not contain sufficient information to fully
assess environmental impacts that should be avoided to fully protect the environment or
the EPA reviewer has identified new, reasonably available aternatives within the
spectrum of alternatives analyzed in the DEIS that could reduce the environmental
impacts of the proposal. The identified additiona information, data, analyses, or
discussion should be included in the FEIS.

"3" (Inadequate). The DEIS does not adequately assess the potentially significant
environmental impacts of the proposal; or the EPA reviewer has identified new,
reasonably available alternatives outside the spectrum of alternatives analyzed in the
DEIS that should be analyzed to reduce the potentialy significant environmental
impacts. The identified additional information, data, analyses, or discussions are of such

amagnitude that they should have full public review in a supplementa or revised DEIS.

EPA'srating of a DEIS will consist of one of the category combinations shown in Table 7-
3, which aso indicates the level of follow-up that EPA should take based on the level of
concern identified in its comment letter. When a follow-up phone call or meeting with EPA
isrequired, its purposeis (1) to describe the specific EPA concerns and discuss ways to
resolve them, (2) to ensure that the EPA review has correctly interpreted the proposal and
supporting information, and (3) to discuss any ongoing proponent/lead agency actions that

might resolve the EPA concerns.

EPA's comment letter itself and the assigned rating are not subject to negotiation and will
not be changed on the basis of the phone call or meeting unless errorsin EPA's

understanding of the issues are discovered.
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Table 7-3 EPA Rating Categories and Follow-Up Requirements

Rating Categories Follow-Up on DEIS Comment L etter
LO None

ECA, EC-2 Phone Call with Proponent/Lead Agency
EO-I, EO-2 Meeting with Proponent/Lead Agency
EO-3, EU-I, EU-2, EU-3 Meeting with Proponent/Lead Agency

79 Record of Decision

The ROD isthefina step in the EIS process. It is a concise public document that identifies
the alternatives considered by the Army in reaching its decision. It identifies the major
issues and considerations, documents the decision, and identifies necessary steps (mitigation
measures) to lessen the effects on the environment. Final approval and signature of the
ROD may occur no sooner than 30 days following publication of the NOA for the FEISin
the Federal Register. The ROD, or Notice of Availability of the ROD, isthen published in
the Federal Register, and similar notices are published in local newspapers. In accordance
with AR 200-2, the ROD will contain the following:

A statement of the decision.
Identification of al alternatives considered, specifying the preferred aternative(s) as well

as the environmentally preferred aternative(s).

Discussion of al factors, including any environmental, economic, and technical factors,
that were considered by the Army in making a decision.

Discussion of how considerations of those functions entered into the final decision.

Description of mitigation measures to be implemented, a summary of any monitoring and
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enforcement programs to be adopted, and an explanation of why certain mitigation
measures were not adopted (if any) when such mitigation measures would have avoided

or minimized environmenta harm.?

It is important to note that the alternative selected in the ROD can be the proponent's
original proposed action, one of the alternative actions, or amix of the alternatives that
were analyzed in the EIS. Public comment on the ROD is not required; however, it is Army
policy to receive and be responsive to public concerns regarding Army actions. The ROD is

signed by the decision-maker

Completed FEISs and RODs and supporting administrative records must be retained by the
proponent’s office for aminimum of six years. Copies of fina FEIS swill be forwarded to
HQDA, ACSIM attn: ODEP for retention in the Army NEPA library. The ACSIM shall
forward a copy to the Defense Technical Information Center (DTIC).

2|f the proponent commits to mitigative measures in the ROD, they must be implemented. If the
proponent fails to commit resources to ensure mitigation is accomplished, the description of expected impacts
is inaccurate and the decision to proceed with the project was made without adequate information. Therefore,
only those mitigation measures which will be implemented should be listed in the ROD.
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OTHER SPECIAL NEPA
CONSIDERATIONS

CHAPTER 8

8.1 Introduction

A select number of special environmental planning considerations and concepts are
integral to better understanding of effective NEPA and key acquisition management
practices. Comprehension and implementation of these concepts will facilitate smoother
compliance with statutory requirements, and hopefully will preclude schedule and
budgetary impacts to the acquisition of Army materiel. These considerations are discussed
in this chapter, even though, some information may have been presented, in less detail, in

earlier chapters.

8.2 Programmatic Environmental Assessmentsand Environmental | mpact

Statements

Because of the evolutionary and developmental nature of materiel acquisition
management, many of the design, testing, manufacturing, fielding and operation, and
demilitarization and disposal aspects of a particular system may not be well established
until the program fully matures. Accordingly, effective acquisition management often
requires that NEPA analysis be performed in a two-step approach to reflect this

programmatic uncertainty early in the program life-cycle.
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First, an analysis known as a"Programmatic”’ Environmental Assessment or
Environmental Impact Statement can be utilized. Programmatic NEPA analysis provides a
programmatic overview or "global” analysis. Programmatic NEPA documents are
prepared on an area, subject, and/or topic basis; or for broad Federal actions that include a
number of phases or individual actions. In the case of broad Federal actions, the lead
agency may evaluate the proposal based on common geographic locations, similarities of
activities, or stages of development. For example, an Army requirement for a new prime
mover could consider both tracked and wheeled vehicles, with a number of different
power assemblies, and arange of test locations. As the program matures, the design of the
prime mover and test requirements would be narrowed. However, at the initiation of the
program, a Programmatic NEPA analysis could be initiated that would evauate the
general environmental impacts of the development of a conceptua prime mover at a
number of test locations. As an alternative, a Programmatic NEPA document that
analyzed the full range of Army transportation needs and activities could be performed.
This approach would provide a comprehensive "umbrella’ of NEPA coverage. This
Programmatic NEPA documentation should provide the PM with sufficient information so
that he can initially assess the environmental consequences of various courses of action

when making decisions and allocating program resources.

Second, as will be presented in Chapter 9 (see Figure 9-1), increasingly more detailed and
updated NEPA documentation can be prepared as a materiel program progresses. As
decisions are made, aternatives are eliminated, and specific geographic sites are chosen,
more focused NEPA documentation can be prepared. The Programmatic NEPA anaysis
can continue to provide NEPA coverage for the entire program, while subsequent NEPA
analysis can be more narrowly focused. In the example provided above, when specific

prime mover design configuration and associated test |ocations are identified,

comprehensive, focused NEPA documentation would be prepared to analyze downstream

requirements such as specific tests and initial fielding considerations.
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8.3 Tiering

"Tiering" refers to the use of broad, general NEPA analyses to support the preparation of
amore detailed environmental analysis. An example of tiering was previoudly discussed in
Section 8-2. In this case the coverage of general materiel acquisition matters can be
performed in broad Programmatic EAs and/or EISs prepared at the commencement of the
program. Subsequently, as the program becomes better defined, more focused
environmental analysis can be performed, incorporating by reference the genera
discussions of the earlier Programmatic NEPA document, and concentrating solely on the

issues specific to the new anaysis.

Tiering is appropriate when the environmental analysis flows from a general program,
plan, or policy NEPA document to environmental analysis performed in aNEPA
document of lesser scope, which is site- or component-specific. Additionally, tiering can
flow from an earlier NEPA document to alater NEPA document, so that environmental
issues which require consideration can be comprehensively evauated, while environmental
issues which have aready been determined to be insignificant can be deferred from

redundant and unnecessary analysis.

PMs are encouraged to tier from their Programmatic NEPA documents to eliminate
repetitive discussion of the same issues, and to focus on the actual environmental issues
requiring adecision. When an adequate Programmatic NEPA document has been
prepared, the subsequent NEPA analysis need only summarize the issues discussed in the
Programmatic EA/EIS by incorporating through reference of the earlier analysis. This
permits the subsequent NEPA analysis to focus upon the environmental issues specific to

the subsequent proposed action and aternatives. When tiering is utilized, the tiered
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NEPA document must be clearly referenced, and should be made available for public

review and comment in conjunction with the subsequent NEPA analysis.

8.4 Public Involvement

Public involvement is a central regulatory-mandated tenet of NEPA.. "Federal agencies
shall to the fullest extent possible encourage and facilitate public involvement in decisions
which affect the quality of the human environment” (40 CFR 1500.2[d]). In the case of an
ElIS, a specific processis delineated as described in Chapter 7. However, public
involvement is essentia in both EAs and EISs. In RECs public involvement is desirable in

some Situations.

The requirement for public involvement recognizesthat al potentially affected parties
should be involved whenever performing environmental planning, consultation, and
analysis. This requirement should be met at the very beginning of the NEPA analysis and
documentation process by developing a plan to include al affected parties. This plan

should include the following:

- Information disseminated to local communities through such means as news releases to
local media, announcements to citizens groups, and agency letters at each acquisition

phase or milestone (more frequently if needed) of a major, high-visibility undertaking.

- Coordination of each phase or milestone (more frequently if needed) of any major

undertaking with representatives of local government agencies.

- Encouragement of public comments, as appropriate, and open communication channels

throughout the process.

U.S Army Materiel Acquisition November 2000

8-4



NEPA Manual

- Control of the public involvement process by agency or command Public Affairs

Officers.

- Asdiscussed in Section 4.6, "The Scoping Process’, involvement of public agencies
with specialized expertise or regulatory authority relating to proposed actionsis
essential throughout the NEPA process.

8.5 Sequencing and Segmentation

Splitting an action into several smaller actions and analyzing them individualy is
called “segmenting.” CEQ regulations require that related or connected actions (i.e.,
actions with a common purpose, timing, effects, or location) be analyzed in asingle
document (40 CFR 1502.4(c) and 1508.25). Segmenting is prohibited because the
significance of the environmental effects of an action as a whole might not be evident
if the action is broken into its component parts and the effects of those parts are
analyzed separately. An example of segmenting would be to analyze separately the
environmental effects of a single missile launch when the intent of the overall action
isto conduct a series of developmental flight tests. Similarly, it would not be
acceptable to analyze separately the fielding of a new battle tank at one training post,
when the overall planisto field the system at multiple installations.

Certain “interim” actions, on the other hand, are aform of “sequencing,” whichis
permissible. Actions that meet all of the following conditions are considered

sequencing rather than segmentation:

The interim action does not prejudice the ultimate decision for the program.
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The interim action does not produce an irreversible or irretrievable commitment

of resources.

The interim action is consistent with the reasonable aternatives being considered

as part of the broader NEPA analysis.

The interim action itself is covered by another NEPA analysis.

The broader NEPA analysis evaluates the cumulative effects of the action.

Proposed interim actions must aso be reviewed and the appropriate level of NEPA
analysis and documentation applied (e.g., REC/CX, EA/FONSI). Interim actions
that are prohibited as segmentation include any that would involve an irreversible or

irretrievable commitment of resources or the foreclosure of future options.

8.6 Selecting and Analyzing Reasonable Alter natives

The identification and analysis of reasonable aternativesis arequirement of NEPA:
"Federal agencies shall to the fullest extent possible...use the NEPA process to identify
and assess the reasonabl e alternatives to proposed actions that will avoid or minimize
adverse effects of these actions upon the quality of the human environment”

(40 CFR 150.2[€]). An dlternative is another means of fulfilling the purpose and need of
the action. The PM should study, develop, describe and document appropriate aternatives
to the proposed course of action. Normally this can be accomplished by ssmply integrating
environmental considerations into the program’s normal examination of alternative courses

of action by using environmental analysis results as input to the decision. NEPA analysis
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should review the proposed action, the no-action aternative, and all reasonable

alternatives to the proposed action, and should provide input to the decision.

The PM, during the formulation of aternatives, should rigorously explore and objectively
evaluate arange of reasonable aternatives reaizing that the NEPA documentation should
provide evidence that reasonable alternatives were considered. Alternatives should never,
under any circumstance, be slanted or influenced to limit the course of action to asingle
preferred option. Alternatives should not be automatically rejected or discarded without at
least a cursory evaluation. For alternatives which are deemed unreasonable and eliminated
from further analysis, the reasons for this determination should be briefly discussed. These
reasons should be based upon objective requirements to fulfill the need and purpose of the
acquisition. For example, a subjective statement such as "The Smith Test Range is not
adequate to perform prototype howitzer live fire testing” is not acceptable. A more
objective and comprehensive statement would be "The prototype howitzer live fire testing
requires a minimum range of 36 kilometers. Because the maximum range of the Smith
Test Range is 30 kilometers, the Smith Test Range is not adequate to perform live fire
testing." During the formulation and analysis of alternatives, the PM should establish
objective parameters required to fulfill design, testing, manufacturing, and disposal. As an
example of such parameters, a prototype howitzer might have the following requirements

for arangefor live fire testing:

Firing Fan and Distance Requirement
Traectory - Air space
Instrumentation Coverage

Logistical Supportability

Public Health and Safety

Security

Environmental
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Politica Considerations
Cost and Schedule

Similar analytical requirements should be established as a means of evaluation for all
acquisition projects. During the formulation of aternatives, the PM may also review

reasonable aternatives that are not within the jurisdiction of the lead agency.

The no action alternative for acquisition programs is normally the continuation of the
status quo. In other words, the no-action alternative assumes that the proposed action or
other aternative actions would not be implemented, and that the current situation
continues. The no-action alternative may not necessarily be more beneficia from an
environmental standpoint. For example, a currently fielded military vehicle may have a
history of fuel leaks, high fuel consumption, and excessive air emissions. The development
of anew military vehicle could eliminate these sources of pollution. Once viable

aternatives have been chosen, the NEPA documentation should:

Clearly identify the proposed action and alternatives, and devote substantial equivalent
treatment to each alternative so that the NEPA analysis can adequately evauate their
comparative merits from an environmental standpoint.

Include a no-action aternative, and devote substantial treatment to the no action
aternative so that the NEPA analysis can adequately evaluate the no action alternative

against the other alternatives from an environmenta standpoint.

8.7 Region of Influence

For each environmental media (e.g. noise, public health and safety, infrastructure,

socioeconomic, air emissions) to be analyzed in the Affected Environment section of a
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NEPA document (as previously described in Section 4.10), a Region of Influence (ROI)
should be established. The ROI is defined as " The geographic area within which a Federal
action, program, or activity may cause changes in the natural or manmade environment.”
The term ROI suggests not only direct or immediate effects, but also indirect and
cumulative effects over aregion, or extended geographic area. The ROl may be different
for each environmental media. For example, the size of the "Visual and Aesthetics' ROI
for the construction of a prototype rocket test launch facility might well be smaller than
the size of the "Noise" ROI for rocket launches conducted from this new facility, since the
noise may affect afar greater area than the area within which the launch facility can be

viewed.

The ROI must be established to evaluate the full range of effects for each environmental
media. For example, if a new manufacturing facility were to open a aremote site, and al
traffic would have to travel on a single highway, the ROI would extend along the entire

length of the highway over which there was increased traffic flow.

8.8 Environmental Effects Analysis

There are three types of environmental effects. direct, indirect, and cumulative. NEPA

documentation must include an analysis of all three types of environmental effects.

Direct Effects are caused directly by the action, and occur at the same time and place as
the action. From a materiel acquisition standpoint, an example of a direct effect would be
the release of air emissions from the flight test of a new rocket motor. Direct effects are
typically the most obvious to ascertain, their analysisis usually more objective, and they

are the simplest to assess.
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Indirect Effects are caused by the action, but may occur later in time, or be farther
removed in distance from the action. However, they are still reasonably foreseeable.
Indirect effects may include effects related to induced changes in the pattern of land use,
population density or growth rate, and related effects on air and water and other natural
systems, including ecosystems. An example of an indirect effect from a materiel

acquisition standpoint would involve the opening of a new, large production facility in a
small community. Although the production facility itself might not have any direct effects
on the environment, the influx of relocating workers and their families could overwhelm
the local school system. This effect on the capacity of the community school system is an
example of an indirect effect. Indirect effects are not as apparent as direct effects, and their

evaluation may depend more upon subjective rather than objective factors.

Cumulative Effects result from the incremental impact of the action when added to other
past, present, and reasonably foreseeable future actions regardless of what agency
(Federa, State, or local) or person undertakes such other actions. Cumulative effects can
result from individually minor but collectively significant actions taking place over a period
of time. As previously mentioned, if a new radar system were to be operated in
conjunction with other tactical systems, the collective air emissions from vehicle and
generator exhaust could result in asignificant environmental impact, even though the
individual units operating on their own would cause only a minor environmental impact.
Thisis an example of a cumulative effect, and the comprehensive air emissions should
receive NEPA analysis under the framework of a single environmental document.
Similarly, if the new radar system were to be operated nearby a privately-owned factory or
heavily-traveled public highway, the increase in air emissions caused by the testing of the
radar should be evaluated in conjunction with the air emissions of the private factory or
public highway, even though the radar acquisition manager has no influence or control
over the factory or highway. Because of the extensive outside factors which can influence
cumulative effects, these are the most difficult to analyze, and the analysis may frequently

be more subjective than objective. An adequate analysis of cumulative effects requires a
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comprehensive knowledge of the affected environment. Beyond the immediately impacted
environment, all possible influences on the various environmental media must be known
and understood. To fulfill this requirement, the ROl must be adequately established and
sufficiently researched. Both public and private plans and future activities within the ROI
must be identified and quantified. Because of the inherent complexity in accurately
analyzing cumulative effects, these effects are most often inadequately assessed, leaving
the program susceptible to legal challenge, and possible schedule delays and/or budget
impacts. Additional information on this subject is available in CEQ publication
"Considering Cumulative Effects Under the National Environmenta Policy Act, " (January
1997).

8.9 Mitigation

Following the environmental analysis as described in Section 8.8, environmental impacts
are identified and appropriate mitigations are established. Mitigations are established to
avoid or minimize environmental harm from the aternative(s) selected. Mitigations could

include, but are not necessarily limited to:

- Avoiding the impact altogether by not taking a certain action or part(s) of an action.
As an example of this mitigation, the decision might be made to test a prototype
tactical missile at a certain test location without alive warhead to avoid a noise
environmental impact to surrounding communities.

Minimizing impacts by limiting the degree or magnitude of the action and its
implementation. For example, testing of a new helicopter at a certain test location
might only be done during normal working hours to preclude a noise impact to
surrounding communities.

Rectifying the impact by repairing, rehabilitating, or restoring the affected
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environment. For example, if environmental analysis determined that testing of
prototype heavy vehicles on public roads could damage the road surface, a mitigation
would be to resurface the road following the conclusion of such testing, thereby
removing the impact.
Reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the action. An example of thisis continually utilizing
impermeable barriers and spill control measures for testing activities which have a high
potential for fuel spills.
Compensating for the impact by replacing or providing substitute resources or
environments. For example, if construction of a new facility would result in the
destruction of wetlands, new wetlands of equal or greater ecological value could be
constructed at a different location.

- Avoiding or minimizing an impact through pre-activity inspections and/or surveys, and
siting or scheduling of test activities. For example, performing archaeological and
biological surveys prior to test facility construction, so that any cultural or biological

resources could be located, identified, and avoided.

In those cases where actions are necessary for compliance with other Federal lawsis
required, any additional environmental requirements should be clearly stated in
conjunction with the mitigations (e.g. obtaining an air permit from a State, or a wetlands

permit from the U.S. Army Corps of Engineers).

When mitigations are identified, they should be clearly and comprehensively discussed.
The Federal agent(s) responsible for funding, implementation, and verification must be
identified. Additionally, a monitoring and enforcement program must be established. This
monitoring and enforcement plan shall clearly identify the mitigation; the agency
responsible for funding; the agency responsible for implementation; the schedule for
implementation of the mitigation; whether or not monitoring or verification will be

required; the agency responsible for monitoring/verification; and how often inspections are
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to be conducted (in the case or routine, recurring, and/or procedura mitigations). Any
coordination with other agencies (e.g. reports to state or local government agencies),
public notification requirements, or other mitigation-generated requirements should be
described and discussed in the NEPA document.

8.10 Integration with other Federal Laws

To the fullest extent possible, PMs shall prepare NEPA documentation concurrently with
and integrated with other environmental surveys, studies, and analyses required by other
Federal environmental laws and executive orders. Such laws include, but are not limited

to:

The Fish and Wildlife Coordination Act
The National Historic Preservation Act
The Clean Air Act
The Clean Water Act
The Endangered Species Act
The Pollution Prevention Act

The Coastal Zone Management Act
The Solid Waste Disposal Act
Waste Reduction Act

For example, the prime power unit for a prototype radar could produce sufficient air
emissions to require an air permit to be prepared for its operation during field testing, in
accordance with the Federal Clean Air Act or similar state statutes. This action would
have to be completed in addition to the appropriate NEPA documentation and should be

accomplished concurrently if possible.
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8.11 Complying with Executive Orders

Four Executive Orders (EOs) have been issued in recent years which require that materiel
acquisition managers pay particular attention to certain areas during NEPA
documentation. These orders carry the full weight of Federal regulations. These EOs are:
EO 12114 - Environmental Effects Abroad of Major Federal Actions, EO 12898 -
Federal Actions To Address Environmental Justice in Minority Populations and Low
Income Populations, EO 13007 - Indian Sacred Stes; and EO 13045 - Protection of
Children from Environmental Health Risks and Safety Risks. These EOs are described in

the following sections.

8.11.1 Executive Order 12114 Environmental Effects Abroad of Major
Federal Actions

The vast mgjority of materiel acquisition activities typically occursin the United States or
its territories. However, there will be some instances where projects may be jointly
conducted with other nations, or where testing is conducted outside the United States.
These requirements do not apply to the sale or transfer of arms to foreign nations. The
requirements of the regulations and directives previoudy cited apply to Army acquisition

activities which:

- Occur in the "Globa Commons." These are areas outside the jurisdiction of any nation,
such as the broad ocean areas and Antarctica.
- Significantly harm the environment of aforeign nation that is not involved in the action.

The focus of thisis on the geographic location of the environmental harm and not the
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location of the action.

- Significantly harm the environment of a foreign nation because they provide to that
nation a physical project or product that produces an emission or effluent that is
prohibited or regulated in the United States.

Acquisition managers may use four types of environmental documents when accounting

for the actions listed above.

Environmental Assessment - The purpose of an environmental assessment isto assist
decison-makers in determining whether an action significantly harms the environment
of the Global Commons. It will be made available to the public in the Unites States
upon request.

Environmental Impact Statement - Thisis prepared when it is determined that an
action significantly harms the environment of the Global Commons. Public hearings are
not required, but should be considered if there is the appearance of infringement on the
sovereignty of another nation. Although not required, consideration should be given to
make environmental documentation available to foreign governments through the State
Department.

- Environmental Study - Thisisabilateral or multilateral study relevant to the proposed
action. It can be prepared by the United States and one or more foreign nations, or by
an international body of which the United States is a member. This may be best suited
with actions that provide strictly regulated or prohibited products or projectsto a
foreign nation and actions that affect a protected global resource.

- Environmental Review - Thisisaunilatera review of pertinent environmental issues
prepared by one or more agencies of the United States. The Environmental Review may
be uniquely suitable to actions that affect the environment of a nation not involved in

the undertaking.

U.S Army Materiel Acquisition November 2000

8-15



NEPA Manual

Environmental studies and reviews should have the same basic content as an EA or EIS,
but the format is very flexible to meet the needs of the preparers. All communications with
foreign governments concerning these documents and other formal arrangements are

required to be coordinated with the Department of State.

Studies and Reviews, if unclassified, are to be made available to the Department of State,
and other interested Federal agencies, and to the public in the United States on request.
Foreign governments also may be informed of the Studies and Reviews and furnished
copies. No distribution is required prior to the fina version, or prior to taking the action

associ ated with the document.

A copy of Executive Order 12114 is presented as Appendix H to this manual

8.11.2 Executive Order 12898 - Environmental Justice

On February 11, 1994 the President signed Executive Order N0.12898, Federal Actions
To Address Environmental Justice in Minority Populations and Low-Income Popul ations.
The objective of this Executive Order isthat"...each Federal agency shall make achieving
environmental justice part of its mission by identifying and addressing ...disproportionately
high and adverse human health or environmental effects of its programs, policies, and
activities on minority populations and low-income populations...." (Section 1-101 of
Executive Order 12898). A copy of Executive Order 12898 is presented as Appendix | in

this manual.

DoD has stated its intention to implement this Executive Order principally through
compliance with NEPA. Involvement of affected minority and low income populationsin
the public processis essentia to comply with this Executive Order. PMs should identify

minority and low-income popul ations that may be affected by their programs and,
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whenever practicable and appropriate, include in their environmental analyses and research
an emphasis on diverse segments of the population at high risk from environmental
hazards (such as minority populations, low-income populations, and workers who may be
exposed to substantial environmental hazards). NEPA environmental analysis should

include:

|dentification of populations that may be exposed to disproportionately high and

adverse human health and environmental effects caused by DoD activities within the
Uu.S

- ldentification and assessment, as appropriate, of DoD programs, policies, and activities
that may have disproportionately high and adverse human health and environmental
effects on minority and low income populations at or near DoD U.S. sites and facilities.

- All Acquisition NEPA documentation should include a brief section focused upon
compliance with the Environmental Justice Executive Order, and should clearly state
that this Executive Order has been taken into consideration during formulation of the

Affected Environment section, and conduct of the environmental analysis.

8.11.3 Executive Order 13007 - Indian Sacred Sites

This Executive Order was designed to ensure that Federal actions do not have an adverse
effect on the access or physical integrity of Native American sacred sites. NEPA analysis
will take into account whether the proposed action or alternatives. (1) accommodate
access to and ceremonia use of Indian sacred sites by Indian religious practitioners (2)
avoid adversaly affecting the physical integrity of such sacred sites, (3) and where

appropriate, agencies shall maintain the confidentiality of specific locations of sacred sites.

Under EO 13007, the program manager, where practicable, will ensure reasonable notice
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is provided of proposed actions that may restrict future access to or ceremonial use of, or
adversely affect the physical integrity of sacred sites. In al actions pursuant to this section,
agencies shall comply with the Executive Memorandum of April 29, 1994, "Government-
to-Government Relations with Native American Tribal Governments.”

Department of Defense American Indian and Alaska Native Policy" (October 20

1998), sets guidelines for compliance with EO 13007 and establishing Government-to-
Government relations with Native American and Native Alaskan tribes. A copy of

Executive Order 13007 is presented as Appendix J to this manual.

8.11.4 Executive Order 13045 - Protection of Children

Executive Order 13045, Protection of Children from Environmental Health Risks and
Safety Risks (April 21, 1997), recognizes a growing body of scientific knowledge which
demonstrates that children may suffer disproportionately from environmental health risks
and safety risks. These risks arise because: (1) children's bodily systems are not fully
developed, (2) they eat, drink, and breathe more in proportion to their body weight, (3)
their size and weight may diminish protection from standard safety features, and (4) their
behavior patterns may make them more susceptible to accidents. Based on these factors,
the President directed each Federal agency to make it a high priority to identify and assess
environmental health and safety risks that may disproportionately affect children. The
President also directed each Federal agency to ensure that its policies, programs, activities,
and standards address disproportionate risks to children that result from environmental
health or safety risks. A copy of Executive Order 13045 is presented as Appendix K to

this manual.

Historically, children have been present as residents and visitors at Army installations and

test ranges where development activities take place. Children may also live near or have
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access to facilities where manufacturing takes place. On such occasions, Army managers
have aresponsibility to take precautions for their safety using a number of means,
including fencing, limitations on access to certain areas, and provision of adult supervision.
As part of the NEPA process, disproportionate risks to children that result from
environmental health risks or safety risks must be considered and addressed during the
identification and analysis of the potential environmental and socioeconomic impacts of

the proposed action and alternatives.

8.12 Interagency Disputes

In the event that during an Army materiel acquisition environmental analysis process, an
unresolvable dispute arises with another Federal agency, the agencies will submit their
respective positions to the CEQ for ultimate resolution. In some cases a referring agency
may feel an action will cause unsatisfactory environmental effects. Part 1504 of the CEQ
regulations for implementing NEPA clearly identifies the procedures to the Council for
disagreements between areferring agency and alead agency. All efforts should be taken to
resolve differences before aformal referral to the CEQ is pursued. Thisincludes early

informal coordination with the CEQ by both agencies, as necessary and appropriate.

8.13 Budgeting for NEPA Analysis, Documentation, and Mitigations

Performing NEPA analysis and the preparation of NEPA documentation can be costly. It
isincumbent on the PEO and PM to plan and budget for the required analyses and
documentation. The early integration of environmental planning helps the PEO and PM

anticipate the extent and type of analysis and resulting documentation required.
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- DoD Regulation 5000.2-R requires the PM/PEO to prepare a PESHE document early
in the program life-cycle (usually Milestone B). The programmatic ESH evauation
looks at the entire life-cycle of a materiel acquisition program and, as aresult, itisan
excellent source of information for estimating the extent of the analysis anticipated and
the type of documentation required over the entire life-cycle.

Once an estimate of the requirement is developed, the PM can utilize historical
experience from other acquisitions to develop a budget. Comparison with several recent
casesis an excellent technique and it can improve the accuracy of the estimate. In the
interest of accuracy, it isimportant to select cases of similar magnitude that adequately
fulfilled their NEPA responsibilities.
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APPLICATION OF THE NEPA
PROCESS IN THE
ACOUISITION LIFE CYCLE

CHAPTER 9

9.1 I ntroduction

This chapter describes the relationships between the NEPA process and the different
phases of the acquisition life cycle. It also highlights a number of acquisition-related
issues, and identifies related roles and responsibilities for acquisition managers. The
acquisition life cycle consists of all acquisition activities from program initiation to
eventua disposal. Figure 9-1 illustrates the program phases, milestones, and other
decision points of the acquisition process, as prescribed by DoDI 5000.2. Each of the
phases and milestone points will be discussed later in this chapter, along with a discussion

of the relevant activities that normally occur during each one.

In order to exit a particular phase and proceed to the next phase, an acquisition program
must pass through a decision point known as a Milestone Review. The System
Development and Demonstration, and the Production and Deployment Phases also have
sub-phase reviews (e.g. Full Rate Production Review and Decision). These sub-phase
reviews are less strenuous than a Milestone Review. The decision to pass from one phase
or sub-phase to the next is made by the Milestone Decision Authority (MDA). As
depicted in Figure 9-1, NEPA analysis and documentation (including EAs and EISs) at
appropriate points in the acquisition process effectively and efficiently assimilates
environmental considerations into acquisition decisions. It isimportant to understand that
NEPA analyses are conducted in support of the next phase or sub-phase of the
acquisition program, not the current one. The NEPA document and supporting analysis

must be completed prior to the decision and made available to the decision-maker. The
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Figure 9-1 Typical Acquisition Program Activities

U.S Army Materiel Acquisition

9-2

November 2000



NEPA Manual

PM should include his strategy for accomplishing NEPA requirements in the Support
Strategy Section of the Acquisition Strategy. The PM should aso indicate those activities
(such as system fielding) where users/support installations will be primarily responsible
for meeting NEPA analysis requirements.

Figure 9-1 shows the NEPA process relationship for a traditional single step-to-full-
system capability program. However, this figure also can represent the initial block of an
evolutionary-full-system capability. The evolutionary approach to development was
introduced in the October 2000 revision of the DoD 5000 Series and is the preferred
approach. Using this new approach, where in system acquisition and sustainment phases
are typicaly repeated (Figure 9-2), materiel users receive two or mor e incremental
blocks of increasing capability until full system capability isreached. It isdesigned to
put initial blocks of operating capability in the hands of the user in arelatively short
period of time. Each follow-on block may take additional months or years to complete,

and require new or updated (supplemental) NEPA analyses at key decision points.

The DoD 5000 Series describes both single step and evolutionary methods of acquiring
systems. The application of NEPA to acquisition programs is often more complex than
its application to other types of Army actions. This complexity stems from the nature of
the acquisition management system/model, which provides a logical means to
progressively trandate broad mission needs, often over many years, into well-defined
system-specific requirements, and ultimately, into effective, suitable and survivable

weapon systems.

Responsibility for conducting and documenting acquisition program NEPA analyses
varies from program to program and from phase to phase. It isunlikely that any
meaningful program NEPA analysisis possible prior to program initiation because very
few specifics are known. Milestone B is the point where most acquisition programs are
initiated. NEPA-related activities prior to program initiation are usually the responsibility
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Figure 9-2 Evolutionary Approach To Full System Capability
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of the Combat Developer (CBTDEV) and the Federally funded laboratories or other DoD
activities (e.g., AMC Commodity Commands, USASMDC, PEOs, PMs, etc.) responsible
for funding development of the desired technologies. Federally funded research
performed by educational institutions and private companies and laboratories is not
excluded from the requirements of NEPA. The CBTDEV should include language in the
Mission Need Statement (MNS) which emphasizes the need to minimize the materiel
solution's adverse environmental effects. Asthe Operational Requirements Document
(ORD) is developed during the System Devel opment and Demonstration Phase, and
reviewed in later phases, it is aso the responsibility of the CBTDEV to further refine the

environmental language and considerations first developed for the MNS.

Normally, the Materiel Developer (MATDEV) assumes responsibility for most NEPA
activities after program initiation, usually Milestone B. It should be noted that Milestone
B is often the point where a PM is assigned. On occasion, activities (e.g., developmental
tests) that follow program initiation are covered by existing NEPA documents, such asin
acomplete test range wide EIS. Responsibility to ensure that these activities (i.e., the
aforementioned tests) are fully covered by aNEPA analysis, and are considered while

making the decision, remains with the PM.

The MATDEV PM isresponsible for analyzing the entire acquisition program life cycle.
The NEPA document prepared early on in the System Development and Demonstration
Phase must include a programmatic analysis of everything that is known about system
development and demonstration activities, fielding and deployment, operation, training,
and ultimate disposal. As described in Chapter 8, the preparation of a programmatic (life-
cycle) NEPA analysis will allow follow-on, site-specific analyses to be simplified through

tiering, and help to avoid the potential problem of segmenting program actions.
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Later, after the Full Rate Production Decision, NEPA analysis responsibility for fielding a
weapon system normally resides with the receiving command, installation, and/or unit.
Thistransition of NEPA responsibility applies to a single-step acquisition program
(Figure 9-1), as well asto each individua block of an evolutionary weapon system
approach (Figure 9-2). In each case, the MATDEV PM should provide applicable NEPA
documents (e.g., generic system deployment environmental analyses) and other
supporting information to receiving commands and installations for their use in analyzing

and documenting system fielding activities.

At the end of the program’slife cycle, in preparation for system disposal, NEPA
responsibility will likely fall on the designated materiel manager at either the MATDEV
or owning commands. Who has responsibility for system disposal will vary depending on
the type of materiel (including any critical environmental issues associated with it), the
quantity of materiel, and location of the materiel. Designation of such responsibilities
should be identified early on by the MATDEYV in their development of system

demilitarization and disposal plans.

Acquisition managers should generally adhere to the process described above. However,
they must tailor their program, whenever appropriate, to satisfy individual program needs.
A "one-size-fits-all programs" approach to acquisition NEPA compliance is not realistic.

Individual programs should tailor life-cycle supplemental and tiered NEPA analysisin

accordance with their specific acquisition strategy.

9.2 Milestone A - Approval to Enter the Concept and Technology
Development Phase

At Milestone A, adecision is made to study program alternative concepts to satisfy the
mission need, and funding is provided to enter the Concept and Technology Development
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phase. This normally does not constitute the initiation of an acquisition program, but
rather, is generally the initiation of a science and/or technology program. Under normal

circumstances, there is not an assigned PM.

9.3 Concept and Technology Development Phase

The Concept and Technology Development phase explores materiel concept aternatives
and available technol ogies to satisfy the mission need; defines the most promising
concepts, devel ops supporting analyses and information; develops a proposed acquisition
strategy; and develops initial program objectives for cost, schedule, and performance for
the most promising system concept(s).

Alternative concepts and technol ogies are identified which could potentially fulfill and
satisfy an identified mission need. It is desirable that the set of alternative concepts
identified are environmentally diverse enough to provide alternative solutions which
avoid or minimize adverse environmental effects. For example, if it is assumed that |ead-
based propellants will be used, the Army may be locked into an undesirable
environmental position. A more desirable position would aso include the consideration
of non-lead based propellants. It should be noted, that even though activities during the
Concept and Technology Development phase are not normally part of aformal
acquisition program, they are not necessarily exempt from the requirements of NEPA. In
particular, those activities associated with testing should be reviewed to determine if a
NEPA analysisis required.

This phase normally culminates with a decision to initiate an acquisition program
(Milestone B). By Milestone B, a preliminary understanding of the magnitude of the
environmental considerations associated with each concept to be studied should be

known.
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9.4 MilestoneB - Approval to Enter the System Development and

Demonstration Phase

At Milestone B, a determination is made that a new acquisition program is warranted and
an Acquisition Program Baseline (APB) is established consisting of the initial program
cost, schedule, and performance thresholds and objectives. Of the alternatives studied in
the Concept and Technology phase, the most promising alternative(s) is/are selected to
continue into the System Development and Demonstration phase. Thisistheinitiation
point for most acquisition programs and the normal point where aPM is assigned. DoDI
5000.2 requires the development of a program NEPA schedule in support of a Milestone
B decison. The Instruction aso requires that full funding be in place.

If the Evolution to Full Capability model is followed (Figure 9-2), the second and
subsequent blocks usually are initiated by Milestone B decisions as well. Follow-on
blocks proceed through the same process as the initial block. Each follow-on block will
normally need updated (supplemental) or tiered NEPA analyses and documentation.

9.5 System Development and Demonstration Phase

Early in the System Development and Demonstration phase, the PM must compl ete the
initial Programmatic Environmental, Safety, and Occupational Health Evaluation
(PESHE). At thispoint, itislikely that the PESHE will have information voids. Since
the PESHE covers the entire system life-cycle, subsequent phases may not be completely
defined. These shortcomings will be overcome later on by PESHE updates as the
program progresses and more is known about life-cycle activities. The PM must ensure
that other program documentation and decisions include consideration of any associated

environmental impacts and/or mitigations.
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A key consideration for PMs early in the devel opment process is to assess considerations
of the environmental impacts of operation of Army materiel systemsin thefield. Itis
critical to identify and consider the potential effects of fielding, operation, and ultimately
disposing of systems early in their system development. As programs proceed,
opportunities for adjusting the system design to accommodate environmental concerns

become more and more limited.

During System Development and Demonstration, the system proponent (normally the
PM) uses the systems engineering process to define sub-system requirements; develop
prototypes; explore alternative designs; evaluate risks to cost, schedule, and performance;
and develop system specifications. The design specifications must consider
environmental requirements, and reflect the PESHE analysis. Systems engineering is the
process that drives the technical development of aweapon system and determines the
system'’s environmental "footprint." Environmental engineering, one of the disciplines
managed by systems engineering, is fundamental to minimizing resulting environmental
impacts. The Support Strategy portion of a program's Acquisition Strategy provides
guidance to the systems engineering process. The PESHE should also contain a
comprehensive strategy to implement the hazardous materials and pollution prevention
(PPprograms. If this strategy is effectively applied to the systems engineering process,
implementation of the NEPA process will likely be less complicated.

During the System Development and Demonstration phase, system attributes and
characteristics are developed and identified. A number of lower-level system design
aternatives may be evaluated and long-lasting decisions may be made. Decisions made
during the System Development and Demonstration phase will eliminate many future
system options. NEPA analyses of alternatives considered should be performed to
support these decisions. It isimportant to remember that whenever decisions are being
made that may have significant environmental impacts, NEPA analyses must be
conducted to support those decisions, regardless of the acquisition phase. It isimportant
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that, asissues are identified, evaluated, and resolved, environmental issues are aso
identified and become part of the decision-making process. System Development and
Demonstration phase activities will often involve evaluations regarding potential use of
hazardous materials and production of hazardous wastes, environmental risks, and
environmental life-cycle costs. System Development and Demonstration phase activities
aso involve drafting a Hazardous Materials Management Plan (HMMP) and a plan for
NEPA analysisfor later life-cycle activities, such as testing, manufacturing, fielding and
disposal. Reviews are accomplished through Working Level and Overarching IPTs which
address critical issues and establish exit or "pass’ criteriafor milestone decisions.

Normally, formal NEPA analysis and documentation efforts commence after the System
Development and Demonstration phase approval with the initiation of a programmatic
environmental analysis covering the potential environmental impacts of each alternative
throughout the system life-cycle. In all cases, a programmatic environmental analysis
must be completed by the Interim Progress Review and Decision (see Figure 9-1). This
review, by the Milestone Decision Authority (MDA), is a mid-phase determination to
move from system development to system demonstration. The programmeatic
environmental analysis, which is the proponent's responsibility, may take the form of
either an EA or an EIS, depending on whether significant environmental impacts and/or
public controversy would be expected. There are many unknowns in an acquisition
program at this stage, but the life-cycle analysis should be performed in as much detail as
the available information allows, addressing the nature of the system itself. Expected
impacts related to testing, development, production, fielding, operation, and disposal
known at the time, should be included. The programmatic analysisthat is developed in

this phase will normally be supplemented or tiered from during later program phases.

Impacts that are site-specific, or new information on activities which will occur during
later phases of the acquisition process, should be addressed in supplemental or tiered
NEPA analysis. These supplemental documents must then incorporate the characteristics

of potential fielding sites, or other decisions made in the later stages of the acquisition
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process. See Sections 8.2 and 8.3 of this manual for further details on programmeatic

analyses and tiering, respectively.

During the System Development and Demonstration phase, the IPTs and the project
office should continue P? efforts that were initiated earlier. Asaminimum, potential
environmental consequences and appropriate mitigation measures must be identified
during this phase. The NEPA process, P? efforts, and other environmental studies should
be mutually supportive to avoid duplication of effort.

Asnoted in Section 2.2 of this manual, NEPA planning should begin during initial
development of the Acquisition Strategy (AS). Anaysis under NEPA has an independent
legal requirement, but is also one of the areas included in the PESHE specified by DoD
5000.2-R. The PESHE evaluation's strategies, plans, and status are a component of the
Support Strategy section of the AS. The PESHE evaluation addresses a program's life-
cycle plans and status concerning NEPA. NEPA analysiswill normally evaluate all
environmental impacts, including hazardous materia s/'waste and health and safety issues.

Regardless of the approach utilized, it is extremely important that appropriate |PTs be
kept informed of the known relevant facts associated with the life-cycle of each basic
system concept. The IPTs should ensure that enough information is known about the
project so that potential "show-stopper" issues are, to the extent possible, avoided in later
phases. The IPTs must closely coordinate and share information to determine whether

decisions made at this point may result in significant environmental impacts.

9.6 Milestone C - Production and Deployment Approval

At Milestone C, a determination is made whether the program warrants continuation, and
the APB, with associated program cost and schedule, is refined. A favorable Milestone C
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decision is the commitment to produce, deploy, and support the system. The system
design is complete and manufacturing plans have been approved, consequently,
opportunities for reducing environmental effects are greatly reduced. Once the designis
finalized, retrofitting the system to mitigate environmental impacts becomes very
expensive. The MDA must re-confirm that the potential environmental consequences of
the program have been analyzed and that appropriate mitigation measures have been
developed. Asaresult of refining and completing the development of potential
environmental consequences and appropriate mitigation measures, the programmeatic
analysis previously prepared and updated will normally need to be updated or
supplemented. This can be accomplished by tiering, or in some cases, undertaking
completely new analyses as appropriate. An updated schedule for completion of all
anticipated NEPA activitiesis a DoDI 5000.2 requirement for a Milestone C decision.

Although fielding decisions are the responsibility of the Department of the Army, the
MATDEV and installation commanders have some responsibilities to ensure NEPA
requirements for fielding are fully satisfied. Prior to the fielding decision(s), the PM (or
other appropriate materiel developer office) is responsible to ensure that the life-cycle
programmatic analysis, or other appropriate analyses, adequately reflects potential

impacts in a generic sense when exact fielding sites are not yet known.

The Materiel Developer should provide any pertinent NEPA analysis and supporting
documentation to the receiving commands to facilitate their preparation of any site-
specific required NEPA analysis. Funding for site-specific fielding/deployment NEPA
analyses are the receiving command's/installation’ s responsibility.
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9.7 Production and Deployment Phase

Production and Deployment phase efforts establish a stable and efficient production and
support base, achieve operational capability, and establish a training capability for the

remainder of the system life-cycle.

A major environmental function of the project office during the Production and
Deployment phase is to monitor the mitigation activities as defined in the programmatic
and lower tiered NEPA analysis documents to ensure the mitigations are being carried
out. They must also ensure that procedures for the ultimate demilitarization and disposal
of the materiel system are finalized and that no new environmental effects are created
which would require mitigation.

During the first portion of the Production and Deployment phase a number of activities
are undertaken. They include Low Rate Initial Production (LRIP), Operational and Live
Fire Test and Evaluation, and the establishment of a Full Rate Production (FRP)
capability. This portion of the Production and Deployment phase ends with a FRP
Review and Decision by the MDA. The program’s NEPA analysis and documentation
must be evaluated to determine if supplementation or tiering is required to support the
decision. Itislikely that some further analysis will be required because of design changes
and more knowledge of the system and its use.

9.8 Operationsand Support Phase

The Operations and Support Phase overlaps with material fieldings and begins after initial
systems have been fielded. A major NEPA-related responsibility of the project office or
designated materiel management office during this phase is the auditing and monitoring

of the mitigation measures outlined in earlier environmental documentation.
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During deployment, the focus of many environmental -related issues will shift from the
PM to the gaining organization. Deployment of the system may require construction of
storage, maintenance, training, or other facilities. Cleaning, maintaining, fielding, storing,
etc., will cause environmental issues that must be dealt with during deployment and
operation of the system. Deployment and operational NEPA analyses and other site-
specific environmenta requirements normally are the responsibility of the receiving
command and installation.

An organization equipped with the acquired materiel system may need to train with the
eguipment in order to gain and maintain their operational and combat proficiency. In
such instances, site-specific NEPA and other training-related environmental requirements
also must be addressed and satisfied by the unit being trained, the organization providing
the training, and/or the installation where the training takes place.

9.9 Maodifications

Major modification approvals are utilized as required. System upgrades and
modifications are discussed in Section 3.5 of this manual. The MDA determines whether
or not a system upgrade or major modification is warranted. Once a determination has
been made as to when the system upgrade or modification will begin, the PM or other
designated materiel manager must revise the acquisition baseline. System modifications
may be driven by a desire to modify equipment produced during earlier blocks to make
their capabilities match the equipment produced in later blocks.

The project office will need to be involved in any major upgrade or modification to the
system. The upgrade or modification should be evaluated by the project office for
environmental impacts, compliance, and P? concerns. Based on the scope of the
modification, a decision must be made regarding the need to prepare or update NEPA
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documentation. Once the acquisition baseline has been identified for the upgrade or
modification, the project office will need to carry out activities described previoudly for

all the acquisition phases in the modification effort.

9.10 Demilitarization and Disposal

Demilitarization and disposal usually occurs during or after completion of the operational
and support phase. Small quantities of any materiel system may require demilitarization
and disposal during the operational and support phase because it may be rendered
economically unrepairable due to accidents and/or major breakdowns. Unless sold as
foreign military sales, the balance of the materiel system will be demilitarized and
disposed of when it is no longer needed by the operational force.

Demilitarization will be accomplished according to procedures, which are normally
developed early in the Production and Deployment phase. The designated materiel
manager must ensure that materiel is demilitarized and disposed of in a manner that
minimizes DoD's liability due to environmental, safety, security, and health issues. The
time between initial deployment and demilitarization and disposal may exceed twenty
years. Consequently, demilitarization procedures must be kept current with all regulatory
and technological changes that occur over time.

The environmental consequences of system demilitarization and disposal activities must
be analyzed and, in all likelihood, a NEPA analysis will be required for system closeout.
The depth and span of NEPA analysis to be undertaken will vary with the critical
environmental issues surrounding system disposal. Specia attention should be directed to

hazardous materials disposition and, as appropriate, pollution concerns.

U.S Army Materiel Acquisition November 2000

9-15



NEPA Manual

This Page Intentionally L eft Blank

U.S Army Materiel Acquisition November 2000

9-16



Appendix A The National Environmental Policy Act

TITLE42--42U.S.C.
THE PUBLIC HEALTH AND WELFARE

Chapter 55 -- National Environmental Policy

Sec.4321 -- Congressional Declaration of Purpose

The purposes of this chapter are: To declare a national policy which will encourage productive and enjoyable
harmony between man and his environment; to promote efforts which will prevent or eliminate damage to the
environment and biosphere and stimulate the health and welfare of man; to enrich the understanding of the

ecological systems and natural resources important to the Nation; and to establish a Council on Environmental

Quiality.

Pollution Prosecution

Pub.L.101-593, title 11, Nov. 16, 1990, 104 Stat.2962, provided that:
Sec.201 -- Short Title.

"Thistitle may be cited as the 'Pollution Prosecution Act of 1990'.

Sec.202 -- EPA Office of Criminal Investigation.

"(a) The Administrator of the Environmental Protection Agency (hereinafter referred to as the 'Administrator")
shall increase the number of criminal investigators assigned to the Office of Criminal Investigations by such
numbers as may be necessary to assure that the number of criminal investigators assigned to the office --

") for the period October 1, 1991, through September 30, 1992, is not less than 72;
"(2) for the period October 1, 1992, through September 30, 1993, is not less than 110;
"(3) for the period October 1, 1993, through September 30, 1994, is not less than 123;
"(4) for the period October 1, 1994, through September 30, 1995, is not less than 160;
"(5) beginning October 1, 1995, is not less than 200.

"(b) For fiscal year 1991 and in each of the following 4 fiscal years, the Administrator shall, during each such
fiscal year, provide increasing numbers of additional support staff to the Office of Criminal Investigations.

"(c) The head of the Office of Criminal Investigations shall be a position in the competitive service as defined
in 2102 of title 5 U.S.C. or a career reserve position as defined in 3132(A) of title 5 U.S.C. and the head of such
office shall report directly, without intervening review or approval, to the Assistant Administrator for Enforcement.

Sec.203 -- Civil Investigators.
"The Administrator, as soon as practicable following the date of the enactment of this Act (Nov. 16, 1990), but no

later than September 30, 1991, shall increase by fifty the number of civil investigators assigned to assist the Office
of Enforcement in developing and prosecuting civil and administrative actions and carrying out its other functions.
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Sec.204 -- National Training I nstitute.

"The Administrator shall, as soon as practicable but no later than September 30, 1991 establish within the Office of
Enforcement the National Enforcement Training Institute. 1t shall be the function of the Institute, among others, to
train Federal, State, and local lawyers, inspectors, civil and criminal investigators, and technical expertsin the
enforcement of the Nation's environmental laws.

Sec.205 -- Authorization.

"For the purposes of carrying out the provisions of this Act (probably should be "this title"), there is authorized to be
appropriated to the Environmental Protection Agency $13,000,000 for fiscal year 1991, $18,000,000 for fiscal year
1992, $20,000,000 for fiscal year 1993, $26,000,000 for fiscal year 1994, and $33,000,000 for fiscal year 1995."

Subchapter | -- Policies and Goals

Sec.4331 -- Congressional Declaration of National Environmental Policy

@ The Congress, recognizing the profound impact of man's activity on the interrelations of all components of
the natural environment, particularly the profound influences of population growth, high-density urbanization,
industrial expansion, resource exploitation, and new and expanding technological advances and recognizing further
the critical importance of restoring and maintaining environmental quality to the overall welfare and development of
man, declares that it is the continuing policy of the Federal Government, in cooperation with State and local
governments, and other concerned public and private organizations, to use all practicable means and measures,
including financial and technical assistance, in amanner calculated to foster and promote the general welfare, to
create and maintain conditions under which man and nature can exist in productive harmony, and fulfill the social,
economic, and other requirements of present and future generations of Americans.

(b) In order to carry out the policy set forth in this chapter, it is the continuing responsibility of the Federal
Government to use all practicable means, consistent with other essential considerations of national policy, to
improve and coordinate Federal plans, functions, programs, and resources to the end that the Nation may --

(@D} fulfill the responsibilities of each generation as trustee of the environment for succeeding generations;

2 assure for all Americans safe, healthful, productive, and esthetically and culturally pleasing surroundings;

3 attain the widest range of beneficial uses of the environment without degradation, risk to health or safety, or
other undesirable and unintended consequences,

(4 preserve important historic, cultural, and natural aspects of our national heritage, and maintain, wherever
possible, an environment which supports diversity and variety of individual choice;

(5) achieve a balance between population and resource use which will permit high standards of living and a
wide sharing of life's amenities; and

(6) enhance the quality of renewable resources and approach the maximum attainable recycling of depletable
resources.
(© The Congress recognizes that each person should enjoy a healthful environment and that each person has a

responsibility to contribute to the preservation and enhancement of the environment.
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Sec.4332 -- Cooper ation of Agencies, Reports; Availability of Information; Recommendations; I nter national
and National Coordination of Efforts

The Congress authorizes and directs that, to the fullest extent possible:

(@D} the policies, regulations, and public laws of the United States shall be interpreted and administered in
accordance with the policies set forth in this chapter, and

2 all agencies of the Federal Government shall --

(A) utilize a systematic, interdisciplinary approach which will insure the integrated use of the natural and social
sciences and the environmental design artsin planning and in decisionmaking which may have an impact on man's
environment;

(B) identify and devel op methods and procedures, in consultation with the Council on Environmental Quality
established by subchapter 11 of this chapter, which will insure that presently unquantified environmental amenities
and values may be given appropriate consideration in decisionmaking along with economic and technical
considerations,

(© include in every recommendation or report on proposals for legislation and other major Federal actions
significantly affecting the quality of the human environment, a detailed statement by the responsible official on --

(1) the environmental impact of the proposed action,
(i) any adverse environmental effects which cannot be avoided should the proposal be implemented,
(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man's environment and the maintenance and enhancement
of long-term productivity, and

(v) any irreversible and irretrievable commitments of resources which would be involved in the proposed
action should it be implemented.

Prior to making any detailed statement, the responsible Federa official shall consult with and obtain the comments
of any Federal agency which has jurisdiction by law or special expertise with respect to any environmental impact
involved. Copies of such statement and the comments and views of the appropriate Federal, State, and local
agencies, which are authorized to develop and enforce environmental standards, shall be made available to the
President, the Council on Environmental Quality and to the public as provided by section 552 of title 5, and shall
accompany the proposal through the existing agency review processes,

(D) Any detailed statement required under subparagraph (C) after January 1, 1970, for any major Federal action
funded under a program of grantsto States shall not be deemed to be legally insufficient solely by reason of having
been prepared by a State agency or official, if:

(1) the State agency or official has statewide jurisdiction and has the responsibility for such action,

(i) the responsible Federal officia furnishes guidance and participatesin such preparation,

(iii) the responsible Federal officia independently evaluates such statement prior to its approval and adoption,
and

(iv) after January 1, 1976, the responsible Federal official provides early notification to, and solicits the views
of, any other State or any Federal land management entity of any action or any alternative thereto which may have
significant impacts upon such State or affected Federa land management entity and, if thereis any disagreement on
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such impacts, prepares a written assessment of such impacts and views for incorporation into such detailed
Statement.

The procedures in this subparagraph shall not relieve the Federal official of hisresponsibilities for the scope,
objectivity, and content of the entire statement or of any other responsibility under this chapter; and further, this
subparagraph does not affect the legal sufficiency of statements prepared by State agencies with less than statewide
jurisdiction. (1)

Note 1: Soinoriginal. The period probably should be a semicolon.

(E) study, develop, and describe appropriate alternatives to recommended courses of action in any proposal
which involves unresolved conflicts concerning alternative uses of available resources;

(3] recognize the worldwide and long-range character of environmental problems and, where consistent with
the foreign policy of the United States, lend appropriate support to initiatives, resolutions, and programs designed to
maximize international cooperation in anticipating and preventing a decline in the quality of mankind's world
environment;

(G) make available to States, counties, municipalities, institutions, and individuas, advice and information
useful in restoring, maintaining, and enhancing the quality of the environment;

(H) initiate and utilize ecological information in the planning and development of resource-oriented projects;
and
()] assist the Council on Environmental Quality established by subchapter 11 of this chapter.

Sec.4333 -- Conformity of Administrative Proceduresto National Environmental Policy

All agencies of the Federal Government shall review their present statutory authority, administrative regulations,
and current policies and procedures for the purpose of determining whether there are any deficiencies or
inconsistencies therein which prohibit full compliance with the purposes and provisions of this chapter and shall
propose to the President not later than July 1, 1971, such measures as may be necessary to bring their authority and
policiesinto conformity with the intent, purposes, and procedures set forth in this chapter.

Sec.4334 -- Other Statutory Obligations of Agencies

Nothing in section 4332 or 4333 of thistitle shall in any way affect the specific statutory obligations of any Federal
agency --

(@D} to comply with criteria or standards of environmental quality,

2 to coordinate or consult with any other Federal or State agency, or

3 to act, or refrain from acting contingent upon the recommendations or certification of any other Federal or
State agency.

Sec.4335 -- Efforts Supplemental to Existing Authorizations

The policies and goals set forth in this chapter are supplementary to those set forth in existing authorizations of
Federal agencies.

Subchapter Il -- Council on Environmental Quality

U.S. Army Materiel Acquisition NEPA Manual

A-4



Appendix A The National Environmental Policy Act

Sec.4341 -- Reportsto Congress, Recommendations for L egislation

The President shall transmit to the Congress annually beginning July 1, 1970, an Environmental Quality Report
(hereinafter referred to as the "report™) which shall set forth --

(@D} the status and condition of the major natural, manmade, or altered environmental classes of the Nation,
including, but not limited to, the air, the aquatic, including marine, estuarine, and fresh water, and the terrestrial
environment, including, but not limited to, the forest, dryland, wetland, range, urban, suburban, and rura
environment;

2 current and foreseeable trends in the quality, management and utilization of such environments and the
effects of those trends on the social, economic, and other requirements of the Nation;

3 the adequacy of available natural resources for fulfilling human and economic requirements of the Nation
in the light of expected population pressures;

4) areview of the programs and activities (including regulatory activities) of the Federal Government, the
State and local governments, and nongovernmental entities or individuals, with particular reference to their effect on
the environment and on the conservation, development and utilization of natural resources; and

(5) aprogram for remedying the deficiencies of existing programs and activities, together with
recommendations for legislation.

Sec.4342 -- Establishment; Member ship; Chairman; Appointments

Thereis created in the Executive Office of the President a Council on Environmental Quality (hereinafter referred to
asthe "Council"). The Council shall be composed of three members who shall be appointed by the President to
serve at his pleasure, by and with the advice and consent of the Senate. The President shall designate one of the
members of the Council to serve as Chairman. Each member shall be a person who, as aresult of his training,
experience, and attainments, is exceptionally well qualified to analyze and interpret environmental trends and
information of all kinds; to appraise programs and activities of the Federal Government in the light of the policy set
forth in subchapter | of this chapter; to be conscious of and responsive to the scientific, economic, social, esthetic,
and cultural needs and interests of the Nation; and to formulate and recommend national policiesto promote the
improvement of the quality of the environment.

Sec.4343 -- Employment of Personnel, Expertsand Consultants

@ The Council may employ such officers and employees as may be necessary to carry out its functions under
this chapter. In addition, the Council may employ and fix the compensation of such experts and consultants as may
be necessary for the carrying out of its functions under this chapter, in accordance with section 3109 of title 5 (but
without regard to the last sentence thereof).

(b) Notwithstanding section 1342 of title 31, the Council may accept and employ voluntary and
uncompensated services in furtherance of the purposes of the Council.

Sec.4344 -- Duties and Functions

It shall be the duty and function of the Council --
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(@D} to assist and advise the President in the preparation of the Environmental Quality Report required by
section 4341 of thistitle;

2 to gather timely and authoritative information concerning the conditions and trends in the quality of the
environment both current and prospective, to analyze and interpret such information for the purpose of determining
whether such conditions and trends are interfering, or are likely to interfere, with the achievement of the policy set
forth in subchapter | of this chapter, and to compile and submit to the President studies relating to such conditions
and trends,

3 to review and appraise the various programs and activities of the Federal Government in the light of the
policy set forth in subchapter | of this chapter for the purpose of determining the extent to which such programs and
activities are contributing to the achievement of such policy, and to make recommendations to the President with
respect thereto;

(4) to develop and recommend to the President national policiesto foster and promote the improvement of
environmental quality to meet the conservation, social, economic, health, and other requirements and goals of the
Nation;

(5) to conduct investigations, studies, surveys, research, and analyses relating to ecological systems and
environmental quality;

(6) to document and define changes in the natural environment, including the plant and animal systems, and to
accumulate necessary data and other information for a continuing analysis of these changes or trends and an
interpretation of their underlying causes,

(7) to report at least once each year to the President on the state and condition of the environment; and

(8) to make and furnish such studies, reports thereon, and recommendations with respect to matters of policy
and legidlation as the President may request.

Sec.4345 -- Consultation with Citizens Advisory Committee on Environmental Quality and Other
Representatives

In exercising its powers, functions, and duties under this chapter, the Council shall --

(@D} consult with the Citizens' Advisory Committee on Environmental Quality established by Executive Order
numbered 11472, dated May 29, 1969, and with such representatives of science, industry, agriculture, labor,
conservation organizations, State and local governments and other groups, as it deems advisable; and

2 utilize, to the fullest extent possible, the services, facilities, and information (including statistical
information) of public and private agencies and organizations, and individuals, in order that duplication of effort and

expense may be avoided, thus assuring that the Council's activities will not unnecessarily overlap or conflict with
similar activities authorized by law and performed by established agencies.

Sec.4346 -- Tenure and Compensation of Members

Members of the Council shall serve full time and the Chairman of the Council shall be compensated at the rate
provided for Level 11 of the Executive Schedule Pay Rates (5 U.S.C.5313). The other members of the Council shall
be compensated at the rate provided for Level 1V or (2) the Executive Schedule Pay Rates (5 U.S.C.5315).

Note 2: Soinoriginal. Probably should be "of".
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Sec.4346a -- Travel Reimbursement by Private Organizations and Federal, State, and Local Governments
The Council may accept reimbursements from any private nonprofit organization or from any department, agency,
or instrumentality of the Federal Government, any State, or local government, for the reasonable travel expenses
incurred by an officer or employee of the Council in connection with his attendance at any conference, seminar, or
similar meeting conducted for the benefit of the Council.

Sec.4346b -- Expendituresin Support of International Activities

The Council may make expenditures in support of itsinternational activities, including expenditures for:

(@D} international travel;
2 activities in implementation of international agreements; and
3 the support of international exchange programs in the United States and in foreign countries.

Sec.4347 -- Authorization of Appropriations

There are authorized to be appropriated to carry out the provisions of this chapter not to exceed $300,000 for fiscal
year 1970, $700,000 for fiscal year 1971, and $1,000,000 for each fiscal year thereafter.
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COUNCIL ON ENVIRONMENTAL
QUALITY REGULATION

Part 1500 -- Purpose, Palicy, and Mandate

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec.
309 of the Clean Air Act, as amended (42 U.S.C. 7609) and E.O. 11514, Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

Source: 43 FR 55990, Nov. 28, 1978, unless otherwise noted.
Sec. 1500.1 Purpose.

@ The National Environmental Policy Act (NEPA) is our basic national charter for protection of the
environment. It establishes policy, sets goals (section 101), and provides means (section 102) for carrying out the
policy. Section 102(2) contains "action-forcing” provisions to make sure that federal agencies act according to the
letter and spirit of the Act. The regulations that follow implement section 102(2). Their purposeisto tell federa
agencies what they must do to comply with the procedures and achieve the goals of the Act. The President, the
federal agencies, and the courts share responsibility for enforcing the Act so as to achieve the substantive
requirements of section 101.

(b) NEPA procedures must insure that environmental information is available to public officials and citizens
before decisions are made and before actions are taken. The information must be of high quality. Accurate
scientific analysis, expert agency comments, and public scrutiny are essential to implementing NEPA. Most
important, NEPA documents must concentrate on the issues that are truly significant to the action in question, rather
than amassing needless detail.

(© Ultimately, of course, it is hot better documents but better decisions that count. NEPA's purpose is not to
generate paperwork -- even excellent paperwork -- but to foster excellent action. The NEPA processisintended to
help public officials make decisions that are based on understanding of environmental consequences, and take
actionsthat protect, restore, and enhance the environment. These regulations provide the direction to achieve this
purpose.

Sec. 1500.2 Palicy.

Federal agencies shall to the fullest extent possible:

@ Interpret and administer the policies, regulations, and public laws of the United States in accordance with
the policies set forth in the Act and in these regulations.

(b) Implement procedures to make the NEPA process more useful to decision makers and the public; to reduce
paperwork and the accumulation of extraneous background data; and to emphasize real environmental issues and
alternatives. Environmental impact statements shall be concise, clear, and to the point, and shall be supported by
evidence that agencies have made the necessary environmental analyses.

(© Integrate the requirements of NEPA with other planning and environmental review procedures required by
law or by agency practice so that al such procedures run concurrently rather than consecutively.
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(d) Encourage and facilitate public involvement in decisions which affect the quality of the human
environment.
(e Use the NEPA process to identify and assess the reasonabl e alternatives to proposed actions that will avoid

or minimize adverse effects of these actions upon the quality of the human environment.

® Use all practicable means, consistent with the requirements of the Act and other essential considerations of
national policy, to restore and enhance the quality of the human environment and avoid or minimize any possible
adverse effects of their actions upon the quality of the human environment.

Sec. 1500.3 Mandate.

Parts 1500 through 1508 of this title provide regulations applicable to and binding on all Federal agencies for
implementing the procedural provisions of the National Environmental Policy Act of 1969, as amended (Pub. L. 91-
190, 42 U.S.C. 4321 et seg.) (NEPA or the Act) except where compliance would be inconsistent with other
statutory requirements. These regulations are issued pursuant to NEPA, the Environmental Quality Improvement
Act of 1970, as amended (42 U.S.C. 4371 et seq.) section 309 of the Clean Air Act, as amended (42 U.S.C. 7609)
and Executive Order 11514, Protection and Enhancement of Environmental Quality (March 5, 1970, as amended by
Executive Order 11991, May 24, 1977). These regulations, unlike the predecessor guidelines, are not confined to
sec. 102(2)(C) (environmental impact statements). The regulations apply to the whole of section 102(2). The
provisions of the Act and of these regulations must be read together as awhole in order to comply with the spirit and
letter of the law. It isthe Council's intention that judicial review of agency compliance with these regul ations not
occur before an agency hasfiled the final environmental impact statement, or has made afinal finding of no
significant impact (when such afinding will result in action affecting the environment), or takes action that will
result in irreparable injury. Furthermore, it is the Council's intention that any trivial violation of these regulations
not give rise to any independent cause of action.

Sec. 1500.4 Reducing paperwork.
Agencies shall reduce excessive paperwork by:

@ Reducing the length of environmental impact statements (Sec. 1502.2(c)), by means such as setting
appropriate page limits (Secs. 1501.7(b)(1) and 1502.7).

(b) Preparing analytic rather than encyclopedic environmental impact statements (Sec. 1502.2(a)).
(© Discussing only briefly issues other than significant ones (Sec. 1502.2(b)).

(d) Writing environmental impact statements in plain language (Sec. 1502.8).

(e Following a clear format for environmental impact statements (Sec. 1502.10).

® Emphasizing the portions of the environmental impact statement that are useful to decision makers and the
public (Secs. 1502.14 and 1502.15) and reducing emphasis on background material (Sec. 1502.16).

(9) Using the scoping process, not only to identify significant environmental issues deserving of study, but also
to deemphasize insignificant issues, narrowing the scope of the environmental impact statement process accordingly
(Sec. 1501.7).

(h) Summarizing the environmental impact statement (Sec. 1502.12) and circulating the summary instead of
the entire environmental impact statement if the latter is unusually long (Sec. 1502.19).

(1) Using program, policy, or plan environmental impact statements and tiering from statements of broad scope
to those of narrower scope, to eliminate repetitive discussions of the same issues (Secs. 1502.4 and 1502.20).

U.S Army Materiel Acquisition NEPA Manual



Appendix B CEQ Regulations (40 CFR Parts 1500 — 1508)

()] Incorporating by reference (Sec. 1502.21).
(k) Integrating NEPA requirements with other environmental review and consultation reguirements (Sec.
1502.25).

() Requiring comments to be as specific as possible (Sec. 1503.3).

(m) Attaching and circulating only changes to the draft environmental impact statement, rather than rewriting
and circulating the entire statement when changes are minor (Sec. 1503.4(c)).

(n) Eliminating duplication with State and local procedures, by providing for joint preparation (Sec. 1506.2),
and with other Federal procedures, by providing that an agency may adopt appropriate environmental documents
prepared by another agency (Sec. 1506.3).

(o) Combining environmental documents with other documents (Sec. 1506.4).

(p) Using categorical exclusions to define categories of actions which do not individually or cumulatively have
asignificant effect on the human environment and which are therefore exempt from requirements to prepare an
environmental impact statement (Sec. 1508.4).

(9 Using afinding of no significant impact when an action not otherwise excluded will not have a significant
effect on the human environment and is therefore exempt from requirements to prepare an environmental impact
statement (Sec. 1508.13).

[43 FR 55990, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979

Sec. 1500.5 Reducing delay.
Agencies shall reduce delay by:
@ Integrating the NEPA process into early planning (Sec. 1501.2).

(b) Emphasizing interagency cooperation before the environmental impact statement is prepared, rather than
submission of adversary comments on a completed document (Sec. 1501.6).

(© Insuring the swift and fair resolution of lead agency disputes (Sec. 1501.5).
(d) Using the scoping process for an early identification of what are and what are not the real issues (Sec.
1501.7).

(e Establishing appropriate time limits for the environmental impact statement process (Secs. 1501.7(b)(2)
and 1501.8).

® Preparing environmental impact statements early in the process (Sec. 1502.5).
(9) Integrating NEPA requirements with other environmental review and consultation requirements (Sec.
1502.25).

(h) Eliminating duplication with State and local procedures by providing for joint preparation (Sec. 1506.2)
and with other Federal procedures by providing that an agency may adopt appropriate environmental documents
prepared by another agency (Sec. 1506.3).

(1) Combining environmental documents with other documents (Sec. 1506.4).
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()] Using accelerated procedures for proposals for legislation (Sec. 1506.8).

(k) Using categorical exclusions to define categories of actions which do not individually or cumulatively have
asignificant effect on the human environment (Sec. 1508.4) and which are therefore exempt from requirements to
prepare an environmental impact statement.

() Using afinding of no significant impact when an action not otherwise excluded will not have a significant
effect on the human environment (Sec. 1508.13) and is therefore exempt from requirements to prepare an
environmental impact statement.

Sec. 1500.6 Agency authority.

Each agency shall interpret the provisions of the Act as a supplement to its existing authority and as a mandate to
view traditional policies and missionsin the light of the Act's national environmental objectives. Agencies shall
review their policies, procedures, and regulations accordingly and revise them as necessary to insure full compliance
with the purposes and provisions of the Act. The phrase "to the fullest extent possible” in section 102 means that
each agency of the Federal Government shall comply with that section unless existing law applicable to the agency's
operations expressly prohibits or makes compliance impossible.
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Part 1501 -- NEPA and Agency Planning

Sec.

1501.1 Purpose.

1501.2 Apply NEPA early in the process.

1501.3 When to prepare an environmental assessment.

1501.4 Whether to prepare an environmental impact statement.
1501.5 Lead agencies.

1501.6 Cooperating agencies.

1501.7 Scoping.

1501.8 Time limits.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec.
309 of the Clean Air Act, as amended (42 U.S.C. 7609, and E.O. 11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

Source: 43 FR 55992, Nov. 29, 1978, unless otherwise noted.

Sec. 1501.1 Purpose.
The purposes of this part include:

@ Integrating the NEPA process into early planning to insure appropriate consideration of NEPA's policies
and to eliminate delay.

(b) Emphasizing cooperative consultation among agencies before the environmental impact statement is
prepared rather than submission of adversary comments on a completed document.

(© Providing for the swift and fair resolution of lead agency disputes.

(d) Identifying at an early stage the significant environmental issues deserving of study and deemphasizing
insignificant issues, narrowing the scope of the environmental impact statement accordingly.

(e Providing a mechanism for putting appropriate time limits on the environmental impact statement process.

Sec. 1501.2 Apply NEPA Early in the Process.

Agencies shall integrate the NEPA process with other planning at the earliest possible time to insure that planning
and decisions reflect environmental values, to avoid delays later in the process, and to head off potential conflicts.
Each agency shall:

@ Comply with the mandate of section 102(2)(A) to "utilize a systematic, interdisciplinary approach which
will insure the integrated use of the natural and socia sciences and the environmental design artsin planning and in
decisionmaking which may have an impact on man's environment,” as specified by Sec. 1507.2.

(b) Identify environmental effects and valuesin adequate detail so they can be compared to economic and
technical analyses. Environmental documents and appropriate analyses shall be circulated and reviewed at the same
time as other planning documents.
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(© Study, develop, and describe appropriate alternatives to recommended courses of action in any proposal
which involves unresolved conflicts concerning alternative uses of available resources as provided by section
102(2)(E) of the Act.

(d) Provide for cases where actions are planned by private applicants or other non-Federal entities before
Federal involvement so that:

(@D} Policies or designated staff are available to advise potential applicants of studies or other information
foreseeably required for later Federal action.

2 The Federal agency consults early with appropriate State and local agencies and Indian tribes and with
interested private persons and organizations when its own involvement is reasonably foreseeable.

3 The Federal agency commences its NEPA process at the earliest possible time.

Sec. 1501.3 When to Prepare an Environmental Assessment.

@ Agencies shall prepare an environmental assessment (Sec. 1508.9) when necessary under the procedures
adopted by individual agencies to supplement these regulations as described in Sec. 1507.3. An assessment is not
necessary if the agency has decided to prepare an environmental impact statement.

(b) Agencies may prepare an environmental assessment on any action at any time in order to assist agency
planning and decisionmaking.

Sec. 1501.4 Whether to Prepare an Environmental Impact Statement.

In determining whether to prepare an environmental impact statement the Federal agency shall:

@ Determine under its procedures supplementing these regulations (described in Sec. 1507.3) whether the
proposal is one which:

(@D} Normally requires an environmental impact statement, or

2 Normally does not require either an environmental impact statement or an environmental assessment

(categorical exclusion).

(b) If the proposed action is not covered by paragraph (a) of this section, prepare an environmental assessment
(Sec. 1508.9). The agency shall involve environmental agencies, applicants, and the public, to the extent
practicable, in preparing assessments required by Sec. 1508.9(a)(1).

(© Based on the environmental assessment make its determination whether to prepare an environmental
impact statement.

(d) Commence the scoping process (Sec. 1501.7), if the agency will prepare an environmental impact
Statement.

(e Prepare afinding of no significant impact (Sec. 1508.13), if the agency determines on the basis of the
environmental assessment not to prepare a statement.

(@D} The agency shall make the finding of no significant impact available to the affected public as specified in
Sec. 1506.6.
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2 In certain limited circumstances, which the agency may cover in its procedures under Sec. 1507.3, the
agency shall make the finding of no significant impact available for public review (including State and areawide
clearinghouses) for 30 days before the agency makes its final determination whether to prepare an environmental
impact statement and before the action may begin. The circumstances are:

(1) The proposed action is, or is closely similar to, one which normally requires the preparation of an
environmenta impact statement under the procedures adopted by the agency pursuant to Sec. 1507.3, or

(i) The nature of the proposed action is one without precedent.

Sec. 1501.5 Lead Agencies.

@ A lead agency shall supervise the preparation of an environmental impact statement if more than one
Federal agency either:

(@D} Proposes or isinvolved in the same action; or

2 Isinvolved in a group of actions directly related to each other because of their functional interdependence
or geographical proximity.

(b) Federal, State, or local agencies, including at |east one Federal agency, may act asjoint lead agencies to
prepare an environmental impact statement (Sec. 1506.2).

(© If an action falls within the provisions of paragraph (@) of this section the potential lead agencies shall
determine by letter or memorandum which agency shall be the lead agency and which shall be cooperating agencies.
The agencies shall resolve the lead agency question so as not to cause delay. If thereis disagreement among the
agencies, the following factors (which are listed in order of descending importance) shall determine lead agency
designation:

(@D} Magnitude of agency's involvement.
2 Project approval/disapproval authority.

3 Expertise concerning the action's environmental effects.
(4 Duration of agency's involvement.
(5) Sequence of agency's involvement.

(d) Any Federal agency, or any State or local agency or private person substantially affected by the absence of
lead agency designation, may make a written request to the potential lead agenciesthat alead agency be designated.

(e If Federal agencies are unable to agree on which agency will be the lead agency or if the procedure
described in paragraph (c) of this section has not resulted within 45 days in alead agency designation, any of the
agencies or persons concerned may file a request with the Council asking it to determine which Federal agency shall
be the lead agency. A copy of the request shall be transmitted to each potential lead agency. The request shall
consist of:

(@D} A precise description of the nature and extent of the proposed action.

2 A detailed statement of why each potential lead agency should or should not be the lead agency under the
criteria specified in paragraph (c) of this section.

® A response may be filed by any potential lead agency concerned within 20 days after arequest isfiled with
the Council. The Council shall determine as soon as possible but not later than 20 days after receiving the request
and all responses to it which Federal agency shall be the lead agency and which other Federal agencies shall be
cooperating agencies.
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[43 FR 55992, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979

Sec. 1501.6 Cooperating Agencies.

The purpose of this section is to emphasize agency cooperation early in the NEPA process. Upon request of the lead
agency, any other Federal agency which has jurisdiction by law shall be a cooperating agency. In addition any other
Federal agency which has special expertise with respect to any environmental issue, which should be addressed in
the statement may be a cooperating agency upon request of the lead agency. An agency may request the lead agency
to designate it a cooperating agency.

@ The lead agency shall:
(@D} Request the participation of each cooperating agency in the NEPA process at the earliest possible time.

2 Use the environmental analysis and proposals of cooperating agencies with jurisdiction by law or special
expertise, to the maximum extent possible consistent with its responsibility as lead agency.

3 Meet with a cooperating agency at the latter's request.

(b) Each cooperating agency shall:

(@D} Participate in the NEPA process at the earliest possible time.

2 Participate in the scoping process (described below in Sec. 1501.7).

3 Assume on request of the lead agency responsibility for developing information and preparing
environmental analyses including portions of the environmental impact statement concerning which the cooperating
agency has specia expertise.

(4) Make available staff support at the lead agency's request to enhance the latter's interdisciplinary capability.

(5) Normally use its own funds. The lead agency shall, to the extent available funds permit, fund those major
activities or analyses it requests from cooperating agencies. Potential |ead agencies shall include such funding
requirements in their budget requests.

(© A cooperating agency may in response to alead agency's request for assistance in preparing the
environmental impact statement (described in paragraph (b)(3), (4), or (5) of this section) reply that other program
commitments preclude any involvement or the degree of involvement requested in the action that is the subject of
the environmental impact statement. A copy of thisreply shall be submitted to the Council.

Sec. 1501.7 Scoping.

There shall be an early and open process for determining the scope of issues to be addressed and for identifying the
significant issues related to a proposed action. This process shall be termed scoping. As soon as practicable after its
decision to prepare an environmental impact statement and before the scoping process the lead agency shall publish
anatice of intent (Sec. 1508.22) in the Federal Register except as provided in Sec. 1507.3(€).

@ As part of the scoping process the lead agency shall:

(@D} Invite the participation of affected Federal, State, and local agencies, any affected Indian tribe, the
proponent of the action, and other interested persons (including those who might not be in accord with the action on
environmental grounds), unless there is alimited exception under Sec. 1507.3(c). An agency may give noticein
accordance with Sec. 1506.6.
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2 Determine the scope (Sec. 1508.25) and the significant issues to be analyzed in depth in the environmental
impact statement.

3 Identify and eliminate from detailed study the issues which are not significant or which have been covered
by prior environmental review (Sec. 1506.3), narrowing the discussion of these issuesin the statement to a brief
presentation of why they will not have a significant effect on the human environment or providing a reference to
their coverage el sawhere.

(4) Allocate assignments for preparation of the environmental impact statement among the lead and
cooperating agencies, with the lead agency retaining responsibility for the statement.

(5) Indicate any public environmental assessments and other environmental impact statements which are being
or will be prepared that are related to but are not part of the scope of the impact statement under consideration.

(6) I dentify other environmental review and consultation requirements so the lead and cooperating agencies
may prepare other required analyses and studies concurrently with, and integrated with, the environmental impact
statement as provided in Sec. 1502.25.

(7) Indicate the relationship between the timing of the preparation of environmental analyses and the agency's
tentative planning and decisionmaking schedule.

(b) As part of the scoping process the lead agency may:
(@D} Set page limits on environmental documents (Sec. 1502.7).
2 Set time limits (Sec. 1501.8).

3 Adopt procedures under Sec. 1507.3 to combine its environmental assessment process with its scoping
process.

4) Hold an early scoping meeting or meetings which may be integrated with any other early planning meeting
the agency has. Such a scoping meeting will often be appropriate when the impacts of a particular action are
confined to specific sites.

(© An agency shall revise the determinations made under paragraphs (a) and (b) of this section if substantial

changes are made later in the proposed action, or if significant new circumstances or information arise which bear
on the proposal or its impacts.

Sec. 1501.8 TimeLimits.

Although the Council has decided that prescribed universal time limits for the entire NEPA process are too
inflexible, Federal agencies are encouraged to set time limits appropriate to individual actions (consistent with the
time intervals required by Sec. 1506.10). When multiple agencies are involved the reference to agency below means
lead agency.

@ The agency shall set time limits if an applicant for the proposed action requests them: Provided, That the
limits are consistent with the purposes of NEPA and other essential considerations of national policy.

(b) The agency may:
D Consider the following factors in determining time limits:

(1) Potential for environmental harm.
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(i) Size of the proposed action.

(iii) State of the art of analytic techniques.

(iv) Degree of public need for the proposed action, including the consequences of delay.

(v) Number of persons and agencies affected.

(vi) Degree to which relevant information is known and if not known the time required for obtaining it.
(vii) Degree to which the action is controversial.

(viii)  Other time limitsimposed on the agency by law, regulations, or executive order.

(1) Decision on whether to prepare an environmental impact statement (if not already decided).

(i) Determination of the scope of the environmental impact statement.

(iii) Preparation of the draft environmental impact statement.

(iv) Review of any comments on the draft environmental impact statement from the public and agencies.
(v) Preparation of the final environmental impact statement.

(vi) Review of any comments on the final environmental impact statement.

(vii) Decision on the action based in part on the environmental impact statement.

3 Designate a person (such as the project manager or a person in the agency's office with NEPA
responsibilities) to expedite the NEPA process.

(© State or local agencies or members of the public may request a Federal Agency to set time limits.
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Part 1502 -- Environmental Impact Statement

Sec.

1502.1 Purpose.

1502.2 Implementation.

1502.3 Statutory requirements for statements.

1502.4 Major Federal actions requiring the preparation of environmental impact statements.
1502.5 Timing.

1502.6 Interdisciplinary preparation.

1502.7 Pagelimits.

1502.8 Writing.

1502.9 Draft, final, and supplemental statements.

1502.10 Recommended format.

1502.11 Cover sheet.

1502.12 Summary.

1502.13 Purpose and need.

1502.14 Alternativesincluding the proposed action.
1502.15 Affected environment.

1502.16 Environmental consequences.

1502.17 List of preparers.

1502.18 Appendix.

1502.19 Circulation of the environmental impact statement.
1502.20 Tiering.

1502.21 Incorporation by reference.

1502.22 Incomplete or unavailable information.

1502.23 Cost-benefit analysis.

1502.24 Methodology and scientific accuracy.

1502.25 Environmental review and consultation regquirements.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec.
309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

Source: 43 FR 55994, Nov. 29, 1978, unless otherwise noted.

Sec. 1502.1 Purpose.

The primary purpose of an environmental impact statement is to serve as an action-forcing device to insure that the
policies and goals defined in the Act are infused into the ongoing programs and actions of the Federal Government.
It shall provide full and fair discussion of significant environmental impacts and shall inform decisionmakers and
the public of the reasonable alternatives which would avoid or minimize adverse impacts or enhance the quality of
the human environment. Agencies shall focus on significant environmental issues and alternatives and shall reduce
paperwork and the accumulation of extraneous background data. Statements shall be concise, clear, and to the point,
and shall be supported by evidence that the agency has made the necessary environmental analyses. An
environmental impact statement is more than a disclosure document. It shall be used by Federd officialsin
conjunction with other relevant material to plan actions and make decisions.

Sec. 1502.2 Implementation.

To achieve the purposes set forth in Sec. 1502.1 agencies shall prepare environmental impact statements in the
following manner:
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@ Environmental impact statements shall be analytic rather than encyclopedic.

(b) Impacts shall be discussed in proportion to their significance. There shall be only brief discussion of other
than significant issues. Asin afinding of no significant impact, there should be only enough discussion to show
why more study is not warranted.

(© Environmental impact statements shall be kept concise and shall be no longer than absolutely necessary to
comply with NEPA and with these regulations. Length should vary first with potential environmental problems and
then with project size.

(d) Environmental impact statements shall state how alternatives considered in it and decisions based on it will
or will not achieve the requirements of sections 101 and 102(1) of the Act and other environmental laws and
policies.

(e The range of alternatives discussed in environmental impact statements shall encompass those to be
considered by the ultimate agency decisionmaker.

® Agencies shall not commit resources prejudicing selection of alternatives before making afinal decision
(Sec. 1506.1).
(9) Environmental impact statements shall serve as the means of assessing the environmental impact of

proposed agency actions, rather than justifying decisions already made.

Sec. 1502.3 Statutory Requirementsfor Statements.

Asrequired by sec. 102(2)(C) of NEPA environmental impact statements (Sec. 1508.11) are to be included in every
recommendation or report.

On proposals (Sec. 1508.23).

For legidlation and (Sec. 1508.17).

Other major Federal actions (Sec. 1508.18).
Significantly (Sec. 1508.27).

Affecting (Secs. 1508.3, 1508.8).

The quality of the human environment (Sec. 1508.14).

Sec. 1502.4 Major Federal Actions Requiring the Preparation of Environmental Impact Statements.

@ Agencies shall make sure the proposal which is the subject of an environmental impact statement is
properly defined. Agencies shall use the criteriafor scope (Sec. 1508.25) to determine which proposal(s) shall be
the subject of a particular statement. Proposals or parts of proposals which are related to each other closely enough
to be, in effect, a single course of action shall be evaluated in a single impact statement.

(b) Environmental impact statements may be prepared, and are sometimes required, for broad Federal actions
such as the adoption of new agency programs or regulations (Sec. 1508.18). Agencies shall prepare statements on
broad actions so that they are relevant to policy and are timed to coincide with meaningful pointsin agency planning
and decisionmaking.

(© When preparing statements on broad actions (including proposals by more than one agency), agencies may
find it useful to evaluate the proposal(s) in one of the following ways:

(@D} Geographically, including actions occurring in the same general location, such as body of water, region, or
metropolitan area.
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2 Generically, including actions which have relevant similarities, such as common timing, impacts,
alternatives, methods of implementation, media, or subject matter.

3 By stage of technological development including federal or federally assisted research, development or
demonstration programs for new technologies which, if applied, could significantly affect the quality of the human
environment. Statements shall be prepared on such programs and shall be available before the program has reached
a stage of investment or commitment to implementation likely to determine subsequent development or restrict later
alternatives.

(d) Agencies shall as appropriate employ scoping (Sec. 1501.7), tiering (Sec. 1502.20), and other methods
listed in Secs. 1500.4 and 1500.5 to relate broad and narrow actions and to avoid duplication and delay.

Sec. 1502.5 Timing.

An agency shall commence preparation of an environmental impact statement as close as possible to the time the
agency is developing or is presented with a proposal (Sec. 1508.23) so that preparation can be completed in time for
the fina statement to be included in any recommendation or report on the proposal. The statement shall be prepared
early enough so that it can serve practically as an important contribution to the decisionmaking process and will not
be used to rationalize or justify decisions already made (Secs. 1500.2(c), 1501.2, and 1502.2). For instance:

@ For projects directly undertaken by Federal agencies the environmental impact statement shall be prepared
at the feasibility analysis (go-no go) stage and may be supplemented at a later stage if necessary.

(b) For applications to the agency appropriate environmental assessments or statements shall be commenced no
later than immediately after the application is received. Federal agencies are encouraged to begin preparation of
such assessments or statements earlier, preferably jointly with applicable State or local agencies.

(© For adjudication, the final environmental impact statement shall normally precede the final staff
recommendation and that portion of the public hearing related to the impact study. In appropriate circumstances the
statement may follow preliminary hearings designed to gather information for use in the statements.

(d) For informal rulemaking the draft environmental impact statement shall normally accompany the proposed
rule.

Sec. 1502.6 Interdisciplinary Preparation.

Environmental impact statements shall be prepared using an inter-disciplinary approach which will insure the
integrated use of the natural and social sciences and the environmental design arts (section 102(2)(A) of the Act).
The disciplines of the preparers shall be appropriate to the scope and issues identified in the scoping process (Sec.
1501.7).

Sec. 1502.7 Page Limits.

The text of final environmental impact statements (e.g., paragraphs (d) through (g) of Sec. 1502.10) shall normally
be less than 150 pages and for proposals of unusual scope or complexity shall normally be less than 300 pages.
Sec. 1502.8 Writing.

Environmental impact statements shall be written in plain language and may use appropriate graphics so that
decisionmakers and the public can readily understand them. Agencies should employ writers of clear prose or
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editors to write, review, or edit statements, which will be based upon the analysis and supporting data from the
natural and social sciences and the environmental design arts.

Sec. 1502.9 Draft, Final, and Supplemental Statements.

Except for proposals for legislation as provided in Sec. 1506.8 environmental impact statements shall be prepared in
two stages and may be supplemented.

@ Draft environmental impact statements shall be prepared in accordance with the scope decided upon in the
scoping process. The lead agency shall work with the cooperating agencies and shall obtain comments as required
in Part 1503 of this chapter. The draft statement must fulfill and satisfy to the fullest extent possible the
requirements established for final statementsin section 102(2)(C) of the Act. If adraft statement is so inadequate as
to preclude meaningful analysis, the agency shall prepare and circulate a revised draft of the appropriate portion.
The agency shall make every effort to disclose and discuss at appropriate pointsin the draft statement all major
points of view on the environmental impacts of the alternatives including the proposed action.

(b) Final environmental impact statements shall respond to comments as required in Part 1503 of this chapter.
The agency shall discuss at appropriate pointsin the final statement any responsible opposing view which was not
adequately discussed in the draft statement and shall indicate the agency's response to the issues raised.

(© Agencies:

(@D} Shall prepare supplements to either draft or final environmental impact statementsif:

(1) The agency makes substantial changes in the proposed action that are relevant to environmental concerns;
or
(i) There are significant new circumstances or information relevant to environmental concerns and bearing on

the proposed action or itsimpacts.

2 May also prepare supplements when the agency determines that the purposes of the Act will be furthered
by doing so.

3 Shall adopt procedures for introducing a supplement into its formal administrative record, if such arecord
exists.
(4) Shall prepare, circulate, and file a supplement to a statement in the same fashion (exclusive of scoping) asa

draft and final statement unless aternative procedures are approved by the Council.

Sec. 1502.10 Recommended format.

Agencies shall use aformat for environmental impact statements which will encourage good analysis and clear
presentation of the alternatives including the proposed action. The following standard format for environmental
impact statements should be followed unless the agency determines that there is a compelling reason to do
otherwise:

@ Cover sheet.

(b) Summary.

(© Table of contents.

(d) Purpose of and need for action.
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(e Alternatives including proposed action (sections 102(2)(C)(iii) and 102(2)(E) of the Act).

® Affected environment.

(9) Environmental consequences (especially sections 102(2)(C)(i), (ii), (iv), and (v) of the Act).

(h) List of preparers.

(1) List of Agencies, Organizations, and persons to whom copies of the statement are sent.

()] Index.

(k) Appendices (if any).

If adifferent format is used, it shall include paragraphs (a), (b), (c), (h), (i), and (j), of this section and shall include
the substance of paragraphs (d), (€), (f), (g), and (k) of this section, as further described in Secs. 1502.11 through
1502.18, in any appropriate format.

Sec. 1502.11 Cover sheet.

The cover sheet shall not exceed one page. It shall include:

@ A list of the responsible agencies including the lead agency and any cooperating agencies.

(b) Thetitle of the proposed action that is the subject of the statement (and if appropriate the titles of related
cooperating agency actions), together with the State(s) and county(ies) (or other jurisdiction if applicable) where the
action islocated.

(© The name, address, and telephone number of the person at the agency who can supply further information.
(d) A designation of the statement as a draft, final, or draft or final supplement.

(e A one paragraph abstract of the statement.

® The date by which comments must be received (computed in cooperation with EPA under Sec. 1506.10).

The information required by this section may be entered on Standard Form 424 (in items 4, 6, 7, 10, and 18).

Sec. 1502.12 Summary.

Each environmental impact statement shall contain a summary which adequately and accurately summarizes the
statement. The summary shall stress the major conclusions, areas of controversy (including issues raised by
agencies and the public), and the issues to be resolved (including the choice among alternatives). The summary will
normally not exceed 15 pages.

Sec. 1502.13 Purpose and Need.

The statement shall briefly specify the underlying purpose and need to which the agency is responding in proposing
the alternatives including the proposed action.
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Sec. 1502.14 Alternatives Including the Proposed Action.

This section is the heart of the environmental impact statement. Based on the information and analysis presented in
the sections on the Affected Environment (Sec. 1502.15) and the Environmental Consequences (Sec.1502.16), it
should present the environmental impacts of the proposal and the alternatives in comparative form, thus sharply
defining the issues and providing a clear basis for choice among options by the decisionmaker and the public. In
this section agencies shall:

@ Rigorously explore and objectively evaluate all reasonable alternatives, and for aternatives which were
eliminated from detailed study, briefly discuss the reasons for their having been eliminated.

(b) Devote substantial treatment to each alternative considered in detail including the proposed action so that
reviewers may evaluate their comparative merits.

(© Include reasonable aternatives not within the jurisdiction of the lead agency.
(d) Include the alternative of no action.
(e Identify the agency's preferred aternative or alternatives, if one or more exists, in the draft statement and

identify such alternative in the final statement unless another law prohibits the expression of such a preference.

® Include appropriate mitigation measures not already included in the proposed action or alternatives.

Sec. 1502.15 Affected Environment.

The environmental impact statement shall succinctly describe the environment of the area(s) to be affected or
created by the alternatives under consideration. The descriptions shall be no longer than is necessary to understand
the effects of the alternatives. Data and analyses in a statement shall be commensurate with the importance of the
impact, with less important material summarized, consolidated, or ssimply referenced. Agencies shall avoid useless
bulk in statements and shall concentrate effort and attention on important issues. Verbose descriptions of the
affected environment are themselves no measure of the adequacy of an environmental impact statement.

Sec. 1502.16 Environmental Consequences.

This section forms the scientific and analytic basis for the comparisons under Sec. 1502.14. It shall consolidate the
discussions of those elements required by sections 102(2)(C)(i), (ii), (iv), and (v) of NEPA which are within the
scope of the statement and as much of section 102(2)(C)(iii) asis hecessary to support the comparisons. The
discussion will include the environmental impacts of the alternatives including the proposed action, any adverse
environmental effects which cannot be avoided should the proposal be implemented, the relationship between short-
term uses of man's environment and the maintenance and enhancement of long-term productivity, and any
irreversible or irretrievable commitments of resources which would be involved in the proposal should it be
implemented. This section should not duplicate discussionsin Sec. 1502.14. It shall include discussions of:

@ Direct effects and their significance (Sec. 1508.8).

(b) Indirect effects and their significance (Sec. 1508.8).

(© Possible conflicts between the proposed action and the objectives of Federal, regional, State, and local (and
in the case of areservation, Indian tribe) land use plans, policies and controls for the area concerned. (See Sec.

1506.2(d).)

(d) The environmental effects of alternatives including the proposed action. The comparisons under Sec.
1502.14 will be based on this discussion.

U.S Army Materiel Acquisition NEPA Manual

B-16



Appendix B CEQ Regulations (40 CFR Parts 1500 — 1508)

(e Energy requirements and conservation potential of various alternatives and mitigation measures.

® Natural or depletable resource requirements and conservation potential of various alternatives and
mitigation measures.

(9) Urban quality, historic and cultural resources, and the design of the built environment, including the reuse
and conservation potential of various alternatives and mitigation measures.

(h) Means to mitigate adverse environmental impacts (if not fully covered under Sec. 1502.14(f)).

[43 FR 55994, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979

Sec. 1502.17 List of Preparers.

The environmental impact statement shall list the names, together with their qualifications (expertise, experience,
professional disciplines), of the persons who were primarily responsible for preparing the environmental impact
statement or significant background papers, including basic components of the statement (Secs. 1502.6 and 1502.8).
Where possible the persons who are responsible for a particular analysis, including analyses in background papers,
shall beidentified. Normally the list will not exceed two pages.

Sec. 1502.18 Appendix.

If an agency prepares an appendix to an environmental impact statement the appendix shall:

@ Consist of material prepared in connection with an environmental impact statement (as distinct from
material which is not so prepared and which isincorporated by reference (Sec. 1502.21)).

(b) Normally consist of material which substantiates any analysis fundamental to the impact statement.
(© Normally be analytic and relevant to the decision to be made.

(d) Be circulated with the environmental impact statement or be readily available on request.

Sec. 1502.19 Circulation of the Environmental I mpact Statement.

Agencies shall circulate the entire draft and final environmental impact statements except for certain appendices as
provided in Sec. 1502.18(d) and unchanged statements as provided in Sec. 1503.4(c). However, if the statement is
unusually long, the agency may circulate the summary instead, except that the entire statement shall be furnished to:
@ Any Federal agency which has jurisdiction by law or special expertise with respect to any environmental
impact involved and any appropriate Federal, State or local agency authorized to develop and enforce environmental
standards.

(b) The applicant, if any.

(© Any person, organization, or agency requesting the entire environmental impact statement.

(d) In the case of afina environmental impact statement any person, organization, or agency which submitted
substantive comments on the draft.
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If the agency circulates the summary and thereafter receives atimely request for the entire statement and for
additional time to comment, the time for that requestor only shall be extended by at least 15 days beyond the
minimum period.

Sec. 1502.20 Tiering.

Agencies are encouraged to tier their environmental impact statements to eliminate repetitive discussions of the
same issues and to focus on the actual issues ripe for decision at each level of environmental review (Sec. 1508.28).
Whenever a broad environmental impact statement has been prepared (such as a program or policy statement) and a
subsequent statement or environmental assessment is then prepared on an action included within the entire program
or policy (such as a site specific action) the subsequent statement or environmental assessment need only summarize
the issues discussed in the broader statement and incorporate discussions from the broader statement by reference
and shall concentrate on the issues specific to the subsequent action. The subsequent document shall state where the
earlier document is available. Tiering may aso be appropriate for different stages of actions. (Section 1508.28).

Sec. 1502.21 Incor poration by Reference.

Agencies shall incorporate material into an environmental impact statement by reference when the effect will beto
cut down on bulk without impeding agency and public review of the action. The incorporated material shall be cited
in the statement and its content briefly described. No material may be incorporated by reference unlessit is
reasonably available for inspection by potentially interested persons within the time allowed for comment. Material
based on proprietary data which isitself not available for review and comment shall not be incorporated by
reference.

Sec. 1502.22 Incomplete or unavailable information.

When an agency is evaluating reasonably foreseeable significant adverse effects on the human environment in an
environmental impact statement and there is incomplete or unavailable information, the agency shall always make
clear that such information is lacking.

@ If the incomplete information relevant to reasonably foreseeable significant adverse impactsis essential to a
reasoned choice among alternatives and the overall costs of obtaining it are not exorbitant, the agency shall include
the information in the environmental impact statement.

(b) If the information relevant to reasonably foreseeable significant adverse impacts cannot be obtained
because the overall costs of obtaining it are exorbitant or the means to obtain it are not known, the agency shall
include within the environmental impact statement:

(@D} A statement that such information isincomplete or unavailable;

2 A statement of the relevance of the incomplete or unavailable information to evaluating reasonably
foreseeable significant adverse impacts on the human environment;

3 A summary of existing credible scientific evidence which is relevant to evaluating the reasonably
foreseeable significant adverse impacts on the human environment, and

4) The agency's evaluation of such impacts based upon theoretical approaches or research methods generally
accepted in the scientific community. For the purposes of this section, "reasonably foreseeable" includes impacts
which have catastrophic consequences, even if their probability of occurrenceislow, provided that the analysis of
the impacts is supported by credible scientific evidence, is not based on pure conjecture, and is within the rule of
reason.
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(© The amended regulation will be applicable to al environmental impact statements for which a Notice of
Intent (40 CFR 1508.22) is published in the Federal Register on or after May 27, 1986. For environmental impact
statements in progress, agencies may choose to comply with the requirements of either the original or amended
regulation.

[51 FR 15625, Apr. 25, 1986]

Sec. 1502.23 Cost-Benefit Analysis.

If a cost-benefit analysis relevant to the choice among environmentally different alternativesis being considered for
the proposed action, it, shall be incorporated by reference or appended to the statement as an aid in evaluating the
environmental consegquences. To assess the adequacy of compliance with section 102(2)(B) of the Act the statement
shall, when a cost-benefit analysisis prepared, discuss the relationship between that analysis and any analyses of
unquantified environmental impacts, values, and amenities. For purposes of complying with the Act, the weighing
of the merits and drawbacks of the various alternatives need not be displayed in a monetary cost-benefit analysis and
should not be when there are important qualitative considerations. In any event, an environmental impact statement
should at least indicate those considerations, including factors not related to environmental quality, which are likely
to be relevant and important to a decision.

Sec. 1502.24 Methodology and Scientific Accuracy.

Agencies shall insure the professional integrity, including scientific integrity, of the discussions and analysesin
environmental impact statements. They shall identify any methodologies used and shall make explicit reference by
footnote to the scientific and other sources relied upon for conclusions in the statement. An agency may place
discussion of methodology in an appendix.

Sec. 1502.25 Environmental Review and Consultation Requirements.

@ To the fullest extent possible, agencies shall prepare draft environmental impact statements concurrently
with and integrated with environmental impact analyses and related surveys and studies required by the Fish and
Wildlife Coordination Act (16 U.S.C. 661 et seq.), the National Historic Preservation Act of 1966 (16 U.S.C. 470 et
seg.), the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), and other environmental review laws and
executive orders.

(b) The draft environmental impact statement shall list all Federal permits, licenses, and other entitlements

which must be obtained in implementing the proposal. If it isuncertain whether a Federal permit, license,
or other entitlement is necessary, the draft environmental impact statement shall so indicate.

Part 1503 — Commenting

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec.
309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

Source: 43 FR 55997, Nov. 29, 1978, unless otherwise noted.

Sec. 1503.1 Inviting comments.

@ After preparing a draft environmental impact statement and before preparing afinal environmental impact
statement the agency shall:
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(@D} Obtain the comments of any Federal agency which has jurisdiction by law or special expertise with respect
to any environmental impact involved or which is authorized to develop and enforce environmental standards.

2 Request the comments of :

(1) Appropriate State and local agencies which are authorized to develop and enforce environmental standards;
(i) Indian tribes, when the effects may be on a reservation; and

(iii) Any agency which has requested that it receive statements on actions of the kind proposed.

Office of Management and Budget Circular A-95 (Revised), through its system of clearinghouses, provides a means
of securing the views of State and local environmental agencies. The clearinghouses may be used, by mutual
agreement of the lead agency and the clearinghouse, for securing State and local reviews of the draft environmental
impact statements.

3 Request comments from the applicant, if any.

(4) Request comments from the public, affirmatively soliciting comments from those persons or organizations
who may be interested or affected.

(b) An agency may request comments on afinal environmental impact statement before the decision isfinally
made. In any case other agencies or persons may make comments before the final decision unless a different timeis
provided under Sec. 1506.10.

Sec. 1503.2 Duty to comment.

Federal agencies with jurisdiction by law or special expertise with respect to any environmental impact involved and
agencies which are authorized to develop and enforce environmental standards shall comment on statements within
their jurisdiction, expertise, or authority. Agencies shall comment within the time period specified for comment in
Sec. 1506.10. A Federal agency may reply that it has no comment. If a cooperating agency is satisfied that its
views are adequately reflected in the environmental impact statement, it should reply that it has no comment.

Sec. 1503.3 Specificity of comments.

@ Comments on an environmental impact statement or on a proposed action shall be as specific as possible
and may address either the adequacy of the statement or the merits of the alternatives discussed or both.

(b) When a commenting agency criticizes alead agency's predictive methodol ogy, the commenting agency
should describe the alternative methodology which it prefers and why.

(© A cooperating agency shall specify in its comments whether it needs additional information to fulfill other
applicable environmental reviews or consultation requirements and what information it needs. In particular, it shall
specify any additional information it needs to comment adequately on the draft statement's analysis of significant
site-specific effects associated with the granting or approving by that cooperating agency of necessary Federa
permits, licenses, or entitlements.

(d) When a cooperating agency with jurisdiction by law objects to or expresses reservations about the proposal
on grounds of environmental impacts, the agency expressing the objection or reservation shall specify the mitigation
measures it considers necessary to allow the agency to grant or approve applicable permit, license, or related
requirements or concurrences.
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Sec. 1503.4 Responseto comments.

@ An agency preparing afina environmental impact statement shall assess and consider comments both
individually and collectively, and shall respond by one or more of the means listed below, stating its response in the
final statement. Possible responses are to:

(@D} Modify alternatives including the proposed action.

2 Develop and evaluate aternatives not previoudly given serious consideration by the agency.
3 Supplement, improve, or modify its analyses.

(4 Make factual corrections.

(5) Explain why the comments do not warrant further agency response, citing the sources, authorities, or
reasons which support the agency's position and, if appropriate, indicate those circumstances which would trigger
agency reappraisal or further response.

(b) All substantive comments received on the draft statement (or summaries thereof where the response has
been exceptionally voluminous), should be attached to the final statement whether or not the comment is thought to
merit individual discussion by the agency in the text of the statement.

(© If changes in response to comments are minor and are confined to the responses described in paragraphs
(8)(4) and (5) of this section, agencies may write them on errata sheets and attach them to the statement instead of
rewriting the draft statement. In such cases only the comments, the responses, and the changes and not the final
statement need be circulated (Sec. 1502.19). The entire document with a new cover sheet shall befiled as the final
statement (Sec. 1506.9).
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Part 1504 -- Predecision Referralsto the Council of Proposed Federal Actions Determined to be
Environmentally Unsatisfactory

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec.
309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

Source: 43 FR 55998, Nov. 29, 1978, unless otherwise noted.

Sec. 1504.1 Purpose.

@ This part establishes procedures for referring to the Council Federal interagency disagreements concerning
proposed major Federal actions that might cause unsatisfactory environmental effects. It provides means for early
resolution of such disagreements.

(b) Under section 309 of the Clean Air Act (42 U.S.C. 7609), the Administrator of the Environmental
Protection Agency is directed to review and comment publicly on the environmental impacts of Federal activities,
including actions for which environmental impact statements are prepared. If after this review the Administrator
determines that the matter is "unsatisfactory from the standpoint of public health or welfare or environmental
quality," section 309 directs that the matter be referred to the Council (hereafter "environmental referrals").

(© Under section 102(2)(C) of the Act other Federal agencies may make similar reviews of environmental
impact statements, including judgments on the acceptability of anticipated environmental impacts. These reviews
must be made available to the President, the Council and the public.

Sec. 1504.2 Criteriafor referral.

Environmental referrals should be made to the Council only after concerted, timely (as early as possiblein the
process), but unsuccessful attempts to resolve differences with the lead agency. In determining what environmental
objections to the matter are appropriate to refer to the Council, an agency should weigh potential adverse
environmental impacts, considering:

@ Possible violation of national environmental standards or policies.
(b) Severity.

(© Geographical scope.

(d) Duration.

(e Importance as precedents.

® Availability of environmentally preferable alternatives.

Sec. 1504.3 Procedurefor referralsand response.

@ A Federa agency making the referral to the Council shall:

(@D} Advise the lead agency at the earliest possible time that it intends to refer a matter to the Council unlessa
satisfactory agreement is reached.

2 Include such advice in the referring agency's comments on the draft environmental impact statement,
except when the statement does not contain adequate information to permit an assessment of the matter's
environmental acceptability.

3 Identify any essential information that is lacking and request that it be made available at the earliest
possible time.
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(4) Send copies of such advice to the Council.

(b) The referring agency shall deliver itsreferral to the Council not later than twenty-five (25) days after the
final environmental impact statement has been made available to the Environmental Protection Agency,
commenting agencies, and the public. Except when an extension of this period has been granted by the lead agency,
the Council will not accept areferral after that date.

(© Thereferral shall consist of:

(@D} A copy of the letter signed by the head of the referring agency and delivered to the lead agency informing
the lead agency of the referral and the reasons for it, and requesting that no action be taken to implement the matter
until the Council acts upon thereferral. The letter shall include a copy of the statement referred to in (c)(2) of this
section.

2 A statement supported by factual evidence leading to the conclusion that the matter is unsatisfactory from
the standpoint of public health or welfare or environmental quality. The statement shall:

(1) Identify any material facts in controversy and incorporate (by reference if appropriate) agreed upon facts,
(i) Identify any existing environmental requirements or policies which would be violated by the matter,
(iii) Present the reasons why the referring agency believes the matter is environmentally unsatisfactory,

(iv) Contain afinding by the agency whether the issue raised is of national importance because of the threat to
national environmental resources or policies or for some other reason,

(v) Review the steps taken by the referring agency to bring its concerns to the attention of the lead agency at
the earliest possible time, and

(vi) Give the referring agency's recommendations as to what mitigation alternative, further study, or other
course of action (including abandonment of the matter) are necessary to remedy the situation.

(d) Not later than twenty-five (25) days after the referral to the Council the lead agency may deliver aresponse
to the Council, and the referring agency. If the lead agency requests more time and gives assurance that the matter
will not go forward in the interim, the Council may grant an extension. The response shall:

(@D} Address fully the issuesraised in the referral.

2 Be supported by evidence.

3 Give the lead agency's response to the referring agency's recommendations.

(e Interested persons (including the applicant) may deliver their views in writing to the Council. Viewsin
support of the referral should be delivered not later than the referral. Viewsin support of the response shall be
delivered not later than the response.

® Not later than twenty-five (25) days after receipt of both the referral and any response or upon being
informed that there will be no response (unless the lead agency agrees to alonger time), the Council may take one or
more of the following actions:

(@D} Conclude that the process of referral and response has successfully resolved the problem.

2 Initiate discussions with the agencies with the objective of mediation with referring and lead agencies.
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3 Hold public meetings or hearings to obtain additional views and information.

(4 Determine that the issue is not one of national importance and request the referring and lead agencies to
pursue their decision process.

(5) Determine that the issue should be further negotiated by the referring and lead agencies and is not
appropriate for Council consideration until one or more heads of agencies report to the Council that the agencies
disagreements are irreconcilable.

(6) Publish its findings and recommendations (including where appropriate a finding that the submitted
evidence does not support the position of an agency).

(7 When appropriate, submit the referral and the response together with the Council's recommendation to the
President for action.

(9) The Council shall take no longer than 60 days to compl ete the actions specified in paragraph (f)(2), (3), or
(5) of this section.

(h) When the referral involves an action required by statute to be determined on the record after opportunity for
agency hearing, the referral shall be conducted in a manner consistent with 5 U.S.C. 557(d) (Administrative
Procedure Act).

[43 FR 55998, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979
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Part 1505 -- NEPA and Agency Decisionmaking

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec.
309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

Source: 43 FR 55999, Nov. 29, 1978, unless otherwise noted.

Sec. 1505.1 Agency decisionmaking procedur es.

Agencies shall adopt procedures (Sec. 1507.3) to ensure that decisions are made in accordance with the policies and
purposes of the Act. Such procedures shall include but not be limited to:

@ Implementing procedures under section 102(2) to achieve the requirements of sections 101 and 102(1).

(b) Designating the major decision points for the agency's principal programs likely to have a significant effect
on the human environment and assuring that the NEPA process corresponds with them.

(© Requiring that relevant environmental documents, comments, and responses be part of the record in formal
rulemaking or adjudicatory proceedings.

(d) Requiring that relevant environmental documents, comments, and responses accompany the proposal
through existing agency review processes so that agency officials use the statement in making decisions.

(e Requiring that the alternatives considered by the decisionmaker are encompassed by the range of
alternatives discussed in the relevant environmental documents and that the decisionmaker consider the alternatives
described in the environmental impact statement. If another decision document accompanies the relevant
environmental documents to the decisionmaker, agencies are encouraged to make available to the public before the
decision is made any part of that document that relates to the comparison of alternatives.

Sec. 1505.2 Record of decision in casesrequiring environmental impact statements.

At the time of its decision (Sec. 1506.10) or, if appropriate, its recommendation to Congress, each agency shall
prepare a concise public record of decision. The record, which may be integrated into any other record prepared by
the agency, including that required by OMB Circular A-95 (Revised), part |, sections 6(c) and (d), and Part I1,
section 5(b)(4), shall:

@ State what the decision was.

(b) Identify all alternatives considered by the agency in reaching its decision, specifying the alternative or
alternatives which were considered to be environmentally preferable. An agency may discuss preferences among
alternatives based on relevant factors including economic and technical considerations and agency statutory
missions. An agency shall identify and discuss all such factors including any essential considerations of national
policy which were balanced by the agency in making its decision and state how those considerations entered into its
decision.

(© State whether all practicable means to avoid or minimize environmental harm from the alternative selected
have been adopted, and if not, why they were not. A monitoring and enforcement program shall be adopted and
summarized where applicable for any mitigation.

U.S Army Materiel Acquisition NEPA Manual

B-25



Appendix B CEQ Regulations (40 CFR Parts 1500 — 1508)

Sec. 1505.3 Implementing the decision.

Agencies may provide for monitoring to assure that their decisions are carried out and should do so in important
cases. Mitigation (Sec. 1505.2(c)) and other conditions established in the environmental impact statement or during
its review and committed as part of the decision shall be implemented by the lead agency or other appropriate
consenting agency. The lead agency shall:

@ Include appropriate conditions in grants, permits or other approvals.

(b) Condition funding of actions on mitigation.

(© Upon request, inform cooperating or commenting agencies on progress in carrying out mitigation measures
which they have proposed and which were adopted by the agency making the decision.

(d) Upon request, make available to the public the results of relevant monitoring.
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Part 1506 -- Other Requirements of NEPA

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec.
309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

Source: 43 FR 56000, Nov. 29, 1978, unless otherwise noted.

Sec. 1506.1 Limitationson actions during NEPA process.

@ Until an agency issues arecord of decision as provided in Sec. 1505.2 (except as provided in paragraph (c)
of this section), no action concerning the proposal shall be taken which would:

(@D} Have an adverse environmental impact; or
2 Limit the choice of reasonable alternatives.
(b) If any agency is considering an application from a non-Federal entity, and is aware that the applicant is

about to take an action within the agency's jurisdiction that would meet either of the criteriain paragraph (a) of this
section, then the agency shall promptly notify the applicant that the agency will take appropriate action to insure that
the objectives and procedures of NEPA are achieved.

(© While work on arequired program environmental impact statement is in progress and the action is not
covered by an existing program statement, agencies shall not undertake in the interim any major Federal action
covered by the program which may significantly affect the quality of the human environment unless such action:

Q) Isjustified independently of the program;
2 Isitself accompanied by an adequate environmental impact statement; and

3 Will not prejudice the ultimate decision on the program. Interim action prejudices the ultimate decision on
the program when it tends to determine subsequent development or limit alternatives.

(d) This section does not preclude development by applicants of plans or designs or performance of other work
necessary to support an application for Federal, State or local permits or assistance. Nothing in this section shall
preclude Rural Electrification Administration approval of minimal expenditures not affecting the environment (e.g.
long leadtime equipment and purchase options) made by non-governmental entities seeking loan guarantees from
the Administration.

Sec. 1506.2 Elimination of duplication with State and local procedures.

@ Agencies authorized by law to cooperate with State agencies of statewide jurisdiction pursuant to section
102(2)(D) of the Act may do so.

(b) Agencies shall cooperate with State and local agenciesto the fullest extent possible to reduce duplication
between NEPA and State and local requirements, unless the agencies are specifically barred from doing so by some
other law. Except for cases covered by paragraph (a) of this section, such cooperation shall to the fullest extent
possible include:

(@D} Joint planning processes.
2 Joint environmental research and studies.
(3 Joint public hearings (except where otherwise provided by statute).
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(4 Joint environmental assessments.

(© Agencies shall cooperate with State and local agenciesto the fullest extent possible to reduce duplication
between NEPA and comparable State and local requirements, unless the agencies are specifically barred from doing
so by some other law. Except for cases covered by paragraph (a) of this section, such cooperation shall to the fullest
extent possible include joint environmental impact statements. In such cases one or more Federal agencies and one
or more State or local agencies shall be joint lead agencies. Where State laws or local ordinances have
environmental impact statement requirements in addition to but not in conflict with those in NEPA, Federal agencies
shall cooperate in fulfilling these requirements as well as those of Federal laws so that one document will comply
with all applicable laws.

(d) To better integrate environmental impact statements into State or local planning processes, statements shall
discuss any inconsistency of a proposed action with any approved State or local plan and laws (whether or not
federally sanctioned). Where an inconsistency exists, the statement should describe the extent to which the agency
would reconcile its proposed action with the plan or law.

Sec. 1506.3 Adoption.

€) An agency may adopt a Federal draft or final environmental impact statement or portion thereof provided
that the statement or portion thereof meets the standards for an adequate statement under these regulations.

(b) If the actions covered by the original environmental impact statement and the proposed action are
substantially the same, the agency adopting another agency's statement is not required to recirculate it except asa
final statement. Otherwise the adopting agency shall treat the statement as a draft and recirculate it (except as
provided in paragraph (c) of this section).

(© A cooperating agency may adopt without recirculating the environmental impact statement of alead agency
when, after an independent review of the statement, the cooperating agency concludes that its comments and
suggestions have been satisfied.

(d) When an agency adopts a statement which is not final within the agency that prepared it, or when the action
it assesses is the subject of areferral under Part 1504, or when the statement's adequacy is the subject of ajudicia
action which is not final, the agency shall so specify.

Sec. 1506.4 Combining documents.

Any environmental document in compliance with NEPA may be combined with any other agency document to
reduce duplication and paperwork.

Sec. 1506.5 Agency responsibility.

@ Information. If an agency requires an applicant to submit environmental information for possible use by
the agency in preparing an environmental impact statement, then the agency should assist the applicant by outlining
the types of information required. The agency shall independently evaluate the information submitted and shall be
responsible for its accuracy. If the agency chooses to use the information submitted by the applicant in the
environmental impact statement, either directly or by reference, then the names of the persons responsible for the
independent evaluation shall be included in the list of preparers (Sec. 1502.17). It istheintent of this paragraph that
acceptable work not be redone, but that it be verified by the agency.

(b) Environmental assessments. If an agency permits an applicant to prepare an environmental assessment, the
agency, besides fulfilling the requirements of paragraph (a) of this section, shall make its own evaluation of the
environmental issues and take responsibility for the scope and content of the environmental assessment.
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(© Environmental impact statements. Except as provided in Secs. 1506.2 and 1506.3 any environmental
impact statement prepared pursuant to the requirements of NEPA shall be prepared directly by or by a contractor
selected by the lead agency or where appropriate under Sec. 1501.6(b), a cooperating agency. It isthe intent of
these regulations that the contractor be chosen solely by the lead agency, or by the lead agency in cooperation with
cooperating agencies, or where appropriate by a cooperating agency to avoid any conflict of interest. Contractors
shall execute a disclosure statement prepared by the lead agency, or where appropriate the cooperating agency,
specifying that they have no financial or other interest in the outcome of the project. 1f the document is prepared by
contract, the responsible Federal official shall furnish guidance and participate in the preparation and shall
independently evaluate the statement prior to its approval and take responsibility for its scope and contents. Nothing
in this section is intended to prohibit any agency from regquesting any person to submit information to it or to
prohibit any person from submitting information to any agency.

Sec. 1506.6 Public involvement.
Agencies shal:

€) Make diligent efforts to involve the public in preparing and implementing their NEPA procedures.

(b) Provide public notice of NEPA-related hearings, public meetings, and the availability of environmental
documents so as to inform those persons and agencies who may be interested or affected.

D In all cases the agency shall mail notice to those who have requested it on an individual action.

2 In the case of an action with effects of national concern notice shall include publication in the Federa
Register and notice by mail to national organizations reasonably expected to be interested in the matter and may
include listing in the 102 Monitor. An agency engaged in rulemaking may provide notice by mail to national
organizations who have requested that notice regularly be provided. Agencies shall maintain alist of such
organizations.

3 In the case of an action with effects primarily of local concern the notice may include:
(i) Notice to State and areawide clearinghouses pursuant to OMB Circular A-95 (Revised).
(i) Notice to Indian tribes when effects may occur on reservations.

(iii) Following the affected State's public notice procedures for comparable actions.

(iv) Publication in local newspapers (in papers of general circulation rather than legal papers).

(v) Notice through other local media.

(vi) Notice to potentially interested community organizations including small business associations.
(vii) Publication in newsletters that may be expected to reach potentially interested persons.

(viii)  Direct mailing to owners and occupants of nearby or affected property.

(ix) Posting of notice on and off site in the area where the action is to be located.

(© Hold or sponsor public hearings or public meetings whenever appropriate or in accordance with statutory
requirements applicable to the agency. Criteria shall include whether thereis:
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(@D} Substantial environmental controversy concerning the proposed action or substantial interest in holding the
hearing.

2 A request for a hearing by another agency with jurisdiction over the action supported by reasons why a
hearing will be helpful. If adraft environmental impact statement is to be considered at a public hearing, the agency
should make the statement available to the public at least 15 days in advance (unless the purpose of the hearing isto
provide information for the draft environmental impact statement).

(d) Solicit appropriate information from the public.

(e Explainin its procedures where interested persons can get information or status reports on environmental
impact statements and other elements of the NEPA process.

® Make environmental impact statements, the comments received, and any underlying documents available to
the public pursuant to the provisions of the Freedom of Information Act (5 U.S.C. 552), without regard to the
exclusion for interagency memoranda where such memoranda transmit comments of Federal agencies on the
environmental impact of the proposed action. Materias to be made available to the public shall be provided to the
public without charge to the extent practicable, or at afee which is not more than the actual costs of reproducing
copies required to be sent to other Federal agencies, including the Council.

Sec. 1506.7 Further guidance.

The Council may provide further guidance concerning NEPA and its procedures including:

@ A handbook which the Council may supplement from time to time, which shall in plain language provide
guidance and instructions concerning the application of NEPA and these regulations.

(b) Publication of the Council's Memoranda to Heads of Agencies.

(© In conjunction with the Environmental Protection Agency and the publication of the 102 Monitor, notice
of:

(@D} Research activities,
2 Meetings and conferences related to NEPA; and

3 Successful and innovative procedures used by agencies to implement NEPA.

Sec. 1506.8 Proposalsfor legidation.

@ The NEPA process for proposals for legislation (Sec. 1508.17) significantly affecting the quality of the
human environment shall be integrated with the legislative process of the Congress. A legidative environmental
impact statement is the detailed statement required by law to be included in a recommendation or report on a
legidative proposal to Congress. A legislative environmental impact statement shall be considered part of the
formal transmittal of alegidative proposal to Congress; however, it may be transmitted to Congress up to 30 days
later in order to allow time for completion of an accurate statement which can serve as the basis for public and
Congressional debate. The statement must be available in time for Congressional hearings and deliberations.

(b) Preparation of alegidative environmental impact statement shall conform to the requirements of these
regulations except as follows:

(@D} There need not be a scoping process.
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2 The legidative statement shall be prepared in the same manner as a draft statement, but shall be considered
the "detailed statement” required by statute; Provided, That when any of the following conditions exist both the draft
and final environmental impact statement on the legidlative proposal shall be prepared and circulated as provided by
Secs. 1503.1 and 1506.10.

(1) A Congressional Committee with jurisdiction over the proposal has arule requiring both draft and final
environmental impact statements.

(i) The proposal results from a study process required by statute (such as those required by the Wild and
Scenic Rivers Act (16 U.S.C. 1271 et seg.) and the Wilderness Act (16 U.S.C. 1131 et seq.)).

(iii) Legidative approva is sought for Federal or federally assisted construction or other projects which the
agency recommends be located at specific geographic locations. For proposals requiring an environmental impact
statement for the acquisition of space by the General Services Administration, a draft statement shall accompany the
Prospectus or the 11(b) Report of Building Project Surveys to the Congress, and afinal statement shall be completed
before site acquisition.

(iv) The agency decides to prepare draft and final statements.

(© Comments on the legidative statement shall be given to the lead agency which shall forward them along
with its own responses to the Congressional committees with jurisdiction.

Sec. 1506.9 Filing requirements.

Environmental impact statements together with comments and responses shall be filed with the Environmental
Protection Agency, attention Office of Federal Activities (A-104), 401 M Street SW., Washington, DC 20460.
Statements shall be filed with EPA no earlier than they are also transmitted to commenting agencies and made
available to the public. EPA shall deliver one copy of each statement to the Council, which shall satisfy the
requirement of availability to the President. EPA may issue guidelines to agencies to implement its responsibilities
under this section and Sec. 1506.10.

Sec. 1506.10 Timing of agency action.

@ The Environmental Protection Agency shall publish a notice in the Federal Register each week of the
environmental impact statements filed during the preceding week. The minimum time periods set forth in this
section shall be calculated from the date of publication of this notice.

(b) No decision on the proposed action shall be made or recorded under Sec. 1505.2 by a Federal agency until
the later of the following dates:

(@D} Ninety (90) days after publication of the notice described above in paragraph (a) of this section for a draft
environmental impact statement.

2 Thirty (30) days after publication of the notice described above in paragraph (@) of this section for afinal
environmental impact statement. An exception to the rules on timing may be made in the case of an agency decision
which is subject to aformal internal appeal. Some agencies have aformally established appeal process which
allows other agencies or the public to take appeals on a decision and make their views known, after publication of
the final environmental impact statement. In such cases, where areal opportunity existsto alter the decision, the
decision may be made and recorded at the same time the environmental impact statement is published. This means
that the period for appeal of the decision and the 30-day period prescribed in paragraph (b)(2) of this section may
run concurrently. In such cases the environmental impact statement shall explain the timing and the public's right of
appeal. An agency engaged in rulemaking under the Administrative Procedure Act or other statute for the purpose
of protecting the public health or safety, may waive the time period in paragraph (b)(2) of this section and publish a
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decision on the final rule simultaneously with publication of the notice of the availability of the final environmental
impact statement as described in paragraph (a) of this section.

(© If the final environmental impact statement is filed within ninety (90) days after a draft environmental
impact statement is filed with the Environmental Protection Agency, the minimum thirty (30) day period and the
minimum ninety (90) day period may run concurrently. However, subject to paragraph (d) of this section agencies
shall allow not less than 45 days for comments on draft statements.

(d) The lead agency may extend prescribed periods. The Environmental Protection Agency may upon a
showing by the lead agency of compelling reasons of national policy reduce the prescribed periods and may upon a
showing by any other Federal agency of compelling reasons of national policy also extend prescribed periods, but
only after consultation with the lead agency. (Also see Sec. 1507.3(d).) Failureto file timely comments shall not be
asufficient reason for extending a period. If the lead agency does not concur with the extension of time, EPA may
not extend it for more than 30 days. When the Environmental Protection Agency reduces or extends any period of
timeit shall notify the Council.

[43 FR 56000, Nov. 29, 1978; 44 FR 874, Jan. 3, 1979

Sec. 1506.11 Emergencies.

Where emergency circumstances make it necessary to take an action with significant environmental impact without
observing the provisions of these regulations, the Federal agency taking the action should consult with the Council
about alternative arrangements. Agencies and the Council will limit such arrangements to actions necessary to
control the immediate impacts of the emergency. Other actions remain subject to NEPA review.

Sec. 1506.12 Effective date.

The effective date of these regulationsis July 30, 1979, except that for agencies that administer programs that
qualify under section 102(2)(D) of the Act or under section 104(h) of the Housing and Community Development
Act of 1974 an additional four months shall be allowed for the State or local agencies to adopt their implementing
procedures.

@ These regulations shall apply to the fullest extent practicable to ongoing activities and environmental
documents begun before the effective date. These regulations do not apply to an environmental impact statement or
supplement if the draft statement was filed before the effective date of these regulations. No completed
environmental documents need be redone by reasons of these regulations. Until these regulations are applicable, the
Council's guidelines published in the Federal Register of August 1, 1973, shall continue to be applicable. In cases
where these regulations are applicable the guidelines are superseded. However, nothing shall prevent an agency
from proceeding under these regulations at an earlier time.

(b) NEPA shall continue to be applicable to actions begun before January 1, 1970, to the fullest extent
possible.
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Part 1507 -- Agency Compliance

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec.
309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

Source: 43 FR 56002, Nov. 29, 1978, unless otherwise noted.

Sec. 1507.1 Compliance.

All agencies of the Federal Government shall comply with these regulations. It isthe intent of these regulationsto
allow each agency flexibility in adapting its implementing procedures authorized by Sec. 1507.3 to the requirements
of other applicable laws.

Sec. 1507.2 Agency capability to comply.

Each agency shall be capable (in terms of personnel and other resources) of complying with the requirements
enumerated below. Such compliance may include use of other's resources, but the using agency shall itself have
sufficient capability to evaluate what others do for it. Agencies shall:

@ Fulfill the requirements of section 102(2)(A) of the Act to utilize a systematic, interdisciplinary approach
which will insure the integrated use of the natural and social sciences and the environmental design artsin planning
and in decisionmaking which may have an impact on the human environment. Agencies shall designate a person to
be responsible for overall review of agency NEPA compliance.

(b) | dentify methods and procedures required by section 102(2)(B) to insure that presently unquantified
environmental amenities and values may be given appropriate consideration.

(© Prepare adequate environmental impact statements pursuant to section 102(2)(C) and comment on
statements in the areas where the agency has jurisdiction by law or special expertise or is authorized to develop and
enforce environmental standards.

(d) Study, develop, and describe aternatives to recommended courses of action in any proposal which involves
unresolved conflicts concerning alternative uses of available resources. This requirement of section 102(2)(E)
extends to all such proposals, not just the more limited scope of section 102(2)(C)(iii) where the discussion of
alternativesis confined to impact statements.

(e Comply with the requirements of section 102(2)(H) that the agency initiate and utilize ecological
information in the planning and devel opment of resource-oriented projects.

® Fulfill the requirements of sections 102(2)(F), 102(2)(G), and 102(2)(1), of the Act and of Executive Order
11514, Protection and Enhancement of Environmental Quality, Sec. 2.

Sec. 1507.3 Agency procedures.

@ Not later than eight months after publication of these regulations as finally adopted in the Federal Register,
or five months after the establishment of an agency, whichever shall come later, each agency shall as necessary
adopt procedures to supplement these regulations. When the agency is a department, major subunits are encouraged
(with the consent of the department) to adopt their own procedures. Such procedures shall not paraphrase these
regulations. They shall confine themselves to implementing procedures. Each agency shall consult with the
Council while developing its procedures and before publishing them in the Federal Register for comment. Agencies
with similar programs should consult with each other and the Council to coordinate their procedures, especially for
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programs requesting similar information from applicants. The procedures shall be adopted only after an opportunity
for public review and after review by the Council for conformity with the Act and these regulations. The Council
shall completeits review within 30 days. Oncein effect they shall be filed with the Council and made readily
available to the public. Agencies are encouraged to publish explanatory guidance for these regulations and their
own procedures. Agencies shall continue to review their policies and procedures and in consultation with the
Council to revise them as necessary to ensure full compliance with the purposes and provisions of the Act.

(b) Agency procedures shall comply with these regulations except where compliance would be inconsistent
with statutory requirements and shall include:

(@D} Those procedures required by Secs. 1501.2(d), 1502.9(c)(3), 1505.1, 1506.6(€), and 1508.4.

2 Specific criteriafor and identification of those typical classes of action:
(1) Which normally do require environmental impact statements.
(i) Which normally do not require either an environmental impact statement or an environmental assessment

(categorical exclusions (Sec. 1508.4)).
(iii) Which normally require environmental assessments but not necessarily environmental impact statements.

(© Agency procedures may include specific criteriafor providing limited exceptions to the provisions of these
regulations for classified proposals. They are proposed actions which are specifically authorized under criteria
established by an Executive Order or statute to be kept secret in the interest of national defense or foreign policy and
arein fact properly classified pursuant to such Executive Order or statute. Environmental assessments and
environmental impact statements which address classified proposals may be safeguarded and restricted from public
dissemination in accordance with agencies own regulations applicable to classified information. These documents
may be organized so that classified portions can be included as annexes, in order that the unclassified portions can
be made available to the public.

(d) Agency procedures may provide for periods of time other than those presented in Sec. 1506.10 when
necessary to comply with other specific statutory requirements.

(e Agency procedures may provide that where there is alengthy period between the agency's decision to
prepare an environmental impact statement and the time of actual preparation, the notice of intent required
by Sec. 1501.7 may be published at a reasonable time in advance of preparation of the draft statement.
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Part 1508 -- Terminology and Index

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec.
309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

Source: 43 FR 56003, Nov. 29, 1978, unless otherwise noted.

Sec. 1508.1 Terminology.

The terminology of this part shall be uniform throughout the Federal Government.

Sec. 1508.2 Act.

"Act" means the National Environmental Policy Act, as amended (42 U.S.C. 4321, et seq.) which is also referred to
as"NEPA."

Sec. 1508.3 Affecting.

"Affecting” means will or may have an effect on.

Sec. 1508.4 Categorical exclusion.

"Categorical exclusion" means a category of actions which do not individually or cumulatively have a significant
effect on the human environment and which have been found to have no such effect in procedures adopted by a
Federal agency in implementation of these regulations (Sec. 1507.3) and for which, therefore, neither an
environmental assessment nor an environmental impact statement is required. An agency may decidein its
procedures or otherwise, to prepare environmental assessments for the reasons stated in Sec. 1508.9 even though it
isnot required to do so. Any procedures under this section shall provide for extraordinary circumstancesin which a
normally excluded action may have a significant environmental effect.

Sec. 1508.5 Cooper ating agency.

"Cooperating agency” means any Federal agency other than alead agency which has jurisdiction by law or special
expertise with respect to any environmental impact involved in a proposal (or areasonable alternative) for
legidlation or other major Federal action significantly affecting the quality of the human environment. The selection
and responsihilities of a cooperating agency are described in Sec. 1501.6. A State or local agency of similar
qualifications or, when the effects are on areservation, an Indian Tribe, may by agreement with the lead agency
become a cooperating agency.

Sec. 1508.6 Council.

"Council" means the Council on Environmental Quality established by Title Il of the Act.

Sec. 1508.7 Cumulativeimpact.

"Cumulatlve impact" is the impact on the environment which raults from the incremental impact of the action when
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Federal) or person undertakes such other actions. Cumulative impacts can result from individually minor but
collectively significant actions taking place over a period of time.

Sec. 1508.8 Effects.

"Effects" include:

@ Direct effects, which are caused by the action and occur at the same time and place.

(b) Indirect effects, which are caused by the action and are later in time or farther removed in distance, but are
till reasonably foreseeable. Indirect effects may include growth inducing effects and other effects related to
induced changes in the pattern of land use, population density or growth rate, and related effects on air and water
and other natural systems, including ecosystems. Effects and impacts as used in these regulations are synonymous.
Effectsincludes ecological (such as the effects on natural resources and on the components, structures, and
functioning of affected ecosystems), aesthetic, historic, cultural, economic, social, or health, whether direct, indirect,
or cumulative. Effects may also include those resulting from actions which may have both beneficial and
detrimental effects, even if on balance the agency believes that the effect will be beneficial.

Sec. 1508.9 Environmental assessment.

"Environmental assessment”:

@ Means a concise public document for which a Federal agency is responsible that serves to:

(@D} Briefly provide sufficient evidence and analysis for determining whether to prepare an environmental
impact statement or a finding of no significant impact.

2 Aid an agency's compliance with the Act when no environmental impact statement is necessary.

3 Facilitate preparation of a statement when one is necessary.

(b) Shall include brief discussions of the need for the proposal, of aternatives as required by section 102(2)(E),
of the environmental impacts of the proposed action and alternatives, and a listing of agencies and persons
consulted.

Sec. 1508.10 Environmental document.

"Environmental document"” includes the documents specified in Sec. 1508.9 (environmental assessment), Sec.
1508.11 (environmental impact statement), Sec. 1508.13 (finding of no significant impact), and Sec. 1508.22 (notice
of intent).

Sec. 1508.11 Environmental impact statement.

"Environmental impact statement” means a detailed written statement as required by section 102(2)(C) of the Act.

Sec. 1508.12 Federal agency.

"Federal agency" means all agencies of the Federal Government. It does not mean the Congress, the Judiciary, or
the President, including the performance of staff functions for the President in his Executive Office. It dso includes
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for purposes of these regulations States and units of general local government and Indian tribes assuming NEPA
responsibilities under section 104(h) of the Housing and Community Development Act of 1974.

Sec. 1508.13 Finding of no significant impact.

"Finding of no significant impact” means a document by a Federal agency briefly presenting the reasons why an
action, not otherwise excluded (Sec. 1508.4), will not have a significant effect on the human environment and for
which an environmental impact statement therefore will not be prepared. It shall include the environmental
assessment or a summary of it and shall note any other environmental documents related to it (Sec. 1501.7(a)(5)). If
the assessment is included, the finding need not repeat any of the discussion in the assessment but may incorporate it
by reference.

Sec. 1508.14 Human environment.

"Human environment" shall be interpreted comprehensively to include the natural and physical environment and the
relationship of people with that environment. (See the definition of "effects’ (Sec. 1508.8).) This means that
economic or socia effects are not intended by themselves to require preparation of an environmental impact
statement. When an environmental impact statement is prepared and economic or social and natural or physical
environmental effects are interrelated, then the environmental impact statement will discuss all of these effects on
the human environment.

Sec. 1508.15 Jurisdiction by law.

"Jurisdiction by law" means agency authority to approve, veto, or finance al or part of the proposal.

Sec. 1508.16 L ead agency.

"Lead agency” means the agency or agencies preparing or having taken primary responsibility for preparing the
environmental impact statement.

Sec. 1508.17 Legidation.

"Legidation” includes a bill or legidlative proposal to Congress developed by or with the significant cooperation and
support of a Federal agency, but does not include requests for appropriations. The test for significant cooperation is
whether the proposal is in fact predominantly that of the agency rather than another source. Drafting does not by
itself constitute significant cooperation. Proposals for legislation include requests for ratification of treaties. Only
the agency which has primary responsibility for the subject matter involved will prepare alegidative environmental
impact statement.

Sec. 1508.18 M gjor Federal action.

"Major Federa action” includes actions with effects that may be major and which are potentially subject to Federal
control and responsibility. Major reinforces but does not have a meaning independent of significantly (Sec.
1508.27). Actionsinclude the circumstance where the responsible officials fail to act and that failure to act is
reviewable by courts or administrative tribunals under the Administrative Procedure Act or other applicable law as
agency action.

@ Actions include new and continuing activities, including projects and programs entirely or partly financed,
assisted, conducted, regulated, or approved by federal agencies; new or revised agency rules, regulations, plans,
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policies, or procedures; and legidlative proposals (Secs. 1506.8, 1508.17). Actions do not include funding assistance
solely in the form of general revenue sharing funds, distributed under the State and Local Fiscal Assistance Act of
1972, 31 U.S.C. 1221 et seg., with no Federal agency control over the subsequent use of such funds. Actions do not
include bringing judicia or administrative civil or criminal enforcement actions.

(b) Federal actions tend to fall within one of the following categories:

(@D} Adoption of official policy, such as rules, regulations, and interpretations adopted pursuant to the
Administrative Procedure Act, 5 U.S.C. 551 et seq.; treaties and international conventions or agreements; formal
documents establishing an agency's policies which will result in or substantially alter agency programs.

2 Adoption of formal plans, such as official documents prepared or approved by federal agencies which
guide or prescribe alternative uses of Federal resources, upon which future agency actions will be based.

3 Adoption of programs, such as a group of concerted actions to implement a specific policy or plan;
systematic and connected agency decisions allocating agency resources to implement a specific statutory program or
executive directive.

(4) Approval of specific projects, such as construction or management activities located in a defined
geographic area. Projects include actions approved by permit or other regulatory decision as well as federal and
federally assisted activities.

Sec. 1508.19 Matter.

"Matter" includes for purposes of Part 1504:

@ With respect to the Environmental Protection Agency, any proposed legidlation, project, action or
regulation as those terms are used in section 309(a) of the Clean Air Act (42 U.S.C. 7609).

(b) With respect to all other agencies, any proposed major federal action to which section 102(2)(C) of NEPA
applies.

Sec. 1508.20 Mitigation.

"Mitigation” includes:

@ Avoiding the impact altogether by not taking a certain action or parts of an action.

(b) Minimizing impacts by limiting the degree or magnitude of the action and its implementation.

(© Rectifying the impact by repairing, rehabilitating, or restoring the affected environment.

(d) Reducing or eliminating the impact over time by preservation and maintenance operations during the life of
the action.
(e Compensating for the impact by replacing or providing substitute resources or environments.

Sec. 1508.21 NEPA process.

"NEPA process’ means all measures necessary for compliance with the requirements of section 2 and Title | of
NEPA.
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Sec. 1508.22 Notice of intent.

"Notice of intent” means a notice that an environmental impact statement will be prepared and considered. The
notice shall briefly:

@ Describe the proposed action and possible alternatives.

(b) Describe the agency's proposed scoping process including whether, when, and where any scoping meeting
will be held.
(© State the name and address of a person within the agency who can answer questions about the proposed

action and the environmental impact statement.

Sec. 1508.23 Proposal.

"Proposal” exists at that stage in the devel opment of an action when an agency subject to the Act hasagoal and is
actively preparing to make a decision on one or more aternative means of accomplishing that goal and the effects
can be meaningfully evaluated. Preparation of an environmental impact statement on a proposal should be timed
(Sec. 1502.5) so that the final statement may be completed in time for the statement to be included in any
recommendation or report on the proposal. A proposal may exist in fact aswell as by agency declaration that one
exists.

Sec. 1508.24 Referring agency.

"Referring agency" means the federal agency which has referred any matter to the Council after a determination that
the matter is unsatisfactory from the standpoint of public health or welfare or environmenta quality.

Sec. 1508.25 Scope.

Scope consists of the range of actions, aternatives, and impacts to be considered in an environmental impact
statement. The scope of an individual statement may depend on its relationships to other statements (Secs. 1502.20
and 1508.28). To determine the scope of environmental impact statements, agencies shall consider 3 types of
actions, 3 types of aternatives, and 3 types of impacts. They include:

@ Actions (other than unconnected single actions) which may be:

(@D} Connected actions, which means that they are closely related and therefore should be discussed in the same
impact statement. Actions are connected if they:

(1) Automatically trigger other actions which may require environmental impact statements.
(i) Cannot or will not proceed unless other actions are taken previously or ssmultaneously.
(iii) Are interdependent parts of alarger action and depend on the larger action for their justification.

2 Cumulative actions, which when viewed with other proposed actions have cumulatively significant impacts
and should therefore be discussed in the same impact statement.

3 Similar actions, which when viewed with other reasonably foreseeable or proposed agency actions, have
similarities that provide a basis for evaluating their environmental consequences together, such as common timing or
geography. An agency may wish to analyze these actions in the same impact statement. 1t should do so when the
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best way to assess adequately the combined impacts of similar actions or reasonable alternatives to such actionsis to
treat them in a single impact statement.

(b) Alternatives, which include:
(@D} No action aternative.
2 Other reasonable courses of actions.

3 Mitigation measures (not in the proposed action).

(© Impacts, which may be: (1) Direct; (2) indirect; (3) cumulative.

Sec. 1508.26 Special expertise.

"Special expertise” means statutory responsibility, agency mission, or related program experience.

Sec. 1508.27 Significantly.
"Significantly" as used in NEPA requires considerations of both context and intensity:

@ Context. This means that the significance of an action must be analyzed in several contexts such as society
as awhole (human, national), the affected region, the affected interests, and the locality. Significance varies with
the setting of the proposed action. For instance, in the case of a site-specific action, significance would usually
depend upon the effects in the local e rather than in the world as awhole. Both short- and long-term effects are
relevant.

(b) Intensity. Thisrefersto the severity of impact. Responsible officials must bear in mind that more than one
agency may make decisions about partial aspects of a major action. The following should be considered in
evaluating intensity:

(@D} Impacts that may be both beneficial and adverse. A significant effect may exist even if the Federal agency
believes that on balance the effect will be beneficial.

2 The degree to which the proposed action affects public health or safety.

3 Unique characteristics of the geographic area such as proximity to historic or cultural resources, park lands,
prime farmlands, wetlands, wild and scenic rivers, or ecologically critical aress.

(4 The degree to which the effects on the quality of the human environment are likely to be highly
controversial.

(5) The degree to which the possible effects on the human environment are highly uncertain or involve unique
or unknown risks.

(6) The degree to which the action may establish a precedent for future actions with significant effects or
represents a decision in principle about a future consideration.

(7) Whether the action is related to other actions with individually insignificant but cumulatively significant
impacts. Significance existsif it is reasonable to anticipate a cumulatively significant impact on the environment.
Significance cannot be avoided by terming an action temporary or by breaking it down into small component parts.

(8 The degree to which the action may adversely affect districts, sites, highways, structures, or objects listed
inor eligible for listing in the National Register of Historic Places or may cause loss or destruction of significant
scientific, cultural, or historical resources.
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9 The degree to which the action may adversely affect an endangered or threatened species or its habitat that
has been determined to be critical under the Endangered Species Act of 1973.

(20) Whether the action threatens a violation of Federal, State, or local law or requirements imposed for the
protection of the environment.

[43 FR 56003, Nov. 29, 1978; 44 FR 874, Jan. 3, 1979

Sec. 1508.28 Tiering.

"Tiering" refers to the coverage of general matters in broader environmental impact statements (such as national
program or policy statements) with subsequent narrower statements or environmental analyses (such as regional or
basinwide program statements or ultimately site-specific statements) incorporating by reference the general
discussions and concentrating solely on the issues specific to the statement subsequently prepared. Tieringis
appropriate when the sequence of statements or analysesis:

@ From a program, plan, or policy environmental impact statement to a program, plan, or policy statement or
analysis of lesser scope or to a site-specific statement or analysis.

(b) From an environmental impact statement on a specific action at an early stage (such as need and site
selection) to a supplement (which is preferred) or a subsequent statement or analysis at a later stage (such
as environmental mitigation). Tiering in such cases is appropriate when it hel ps the lead agency to focus on
the issues which are ripe for decision and exclude from consideration issues already decided or not yet ripe.
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CEQ FORTY MOST ASKED QUESTIONS

la. Range of Alternatives. What is meant by "range of alternatives' asreferred to in Sec. 1505.1(e)?

A. The phrase "range of alternatives' refers to the alternatives discussed in environmental documents. It includes all
reasonabl e alternatives, which must be rigorously explored and objectively evaluated, as well as those other
alternatives, which are eliminated from detailed study with a brief discussion of the reasons for eliminating them.
Section 1502.14. A decisionmaker must not consider alternatives beyond the range of alternatives discussed in the
relevant environmental documents. Moreover, a decisionmaker must, in fact, consider all the alternatives discussed
in an EIS. Section 1505.1(€).

1b. How many alter natives have to be discussed when there is an infinite number of possible alternatives?

A. For some proposals there may exist avery large or even an infinite number of possible reasonable alternatives.
For example, a proposal to designate wilderness areas within a National Forest could be said to involve an infinite
number of alternatives from 0 to 100 percent of the forest. When there are potentially a very large number of
alternatives, only areasonable number of examples, covering the full spectrum of alternatives, must be analyzed and
compared in the EIS. An appropriate series of aternatives might include dedicating O, 10, 30, 50, 70, 90, or 100
percent of the Forest to wilderness. What constitutes a reasonable range of alternatives depends on the nature of the
proposal and the factsin each case.

2a. Alternatives Outside the Capability of Applicant or Jurisdiction of Agency. If an EISis prepared in
connection with an application for a permit or other federal approval, must the EIS rigorously analyze and discuss
alternatives that are outside the capability of the applicant or can it be limited to reasonable alternatives that can be
carried out by the applicant?

A. Section 1502.14 requires the EIS to examine all reasonable alternatives to the proposal. In determining the scope
of aternatives to be considered, the emphasisis on what is "reasonable’ rather than on whether the proponent or
applicant likes or isitself capable of carrying out a particular aternative. Reasonable alternatives include those that
are practical or feasible from the technical and economic standpoint and using common sense, rather than simply
desirable from the standpoint of the applicant.

2b. Must the EIS analyze alter natives outside the jurisdiction or capability of the agency or beyond what Congress
has authorized?

A. An dternative that is outside the legal jurisdiction of the lead agency must still be analyzed in the EISif it is
reasonable. A potential conflict with local or federal law does not necessarily render an aternative unreasonable,
although such conflicts must be considered. Section 1506.2(d). Alternatives that are outside the scope of what
Congress has approved or funded must till be evaluated in the EIS if they are reasonable, because the EIS may
serve as the basis for modifying the Congressional approval or funding in light of NEPA's goals and policies.
Section 1500.1(a).

3. No-Action Alternative. What does the "no action" alternative include? If an agency is under a court order or
legidlative command to act, must the EIS address the "no action" alternative?
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A. Section 1502.14(d) requires the alternatives analysis in the EIS to "include the alternative of no action." There are
two distinct interpretations of "no action" that must be considered, depending on the nature of the proposal being
evaluated. The first situation might involve an action such as updating aland management plan where ongoing
programs initiated under existing legislation and regulations will continue, even as new plans are developed. In these
cases "no action” is "no change" from current management direction or level of management intensity. To construct
an alternative that is based on no management at all would be a usel ess academic exercise. Therefore, the "no

action" alternative may be thought of in terms of continuing with the present course of action until that action is
changed. Consequently, projected impacts of alternative management schemes would be compared in the EIS to
those impacts projected for the existing plan. In this case, alternatives would include management plans of both
greater and lesser intensity, especially greater and lesser levels of resource devel opment.

The second interpretation of "no action" isillustrated in instances involving federal decisions on proposals for
projects. "No action™ in such cases would mean the proposed activity would not take place, and the resulting
environmental effects from taking no action would be compared with the effects of permitting the proposed activity
or an alternative activity to go forward.

Where a choice of "no action" by the agency would result in predictable actions by others, this consequence of the
"no action” aternative should be included in the analysis. For example, if denia of permission to build arailroad to
afacility would lead to construction of aroad and increased truck traffic, the EIS should analyze this consequence of
the"no action” alternative.

In light of the above, it is difficult to think of a situation where it would not be appropriate to address a "no action”
alternative. Accordingly, the regulations require the analysis of the no action alternative even if the agency is under
acourt order or legidative command to act. This analysis provides a benchmark, enabling decisionmakers to
compare the magnitude of environmental effects of the action alternatives. It is also an example of areasonable
alternative outside the jurisdiction of the agency which must be analyzed. Section 1502.14(c). See Question 2 above.
Inclusion of such an analysisin the EIS is necessary to inform the Congress, the public, and the President as
intended by NEPA. Section 1500.1(a).

4a. Agency's Preferred Alternative. What is the "agency's preferred alternative”?

A. The"agency's preferred alternative” is the aternative which the agency believes would fulfill its statutory
mission and responsibilities, giving consideration to economic, environmental, technical and other factors. The
concept of the "agency's preferred alternative” is different from the "environmentally preferable aternative,”
although in some cases one aternative may be both. See Question 6 below. It is identified so that agencies and the
public can understand the lead agency's orientation.

4b. Does the " preferred alternative" haveto be identified in the Draft EIS and the Fina EIS or just in the Final
EIS?

A. Section 1502.14(€) requires the section of the EIS on alternatives to "identify the agency's preferred alternative if
one or more exigts, in the draft statement, and identify such alternative in the final statement . . ." Thismeansthat if
the agency has a preferred aternative at the Draft EIS stage, that alternative must be labeled or identified as such in
the Draft EIS. If the responsible federal official in fact has no preferred aternative at the Draft EIS stage, a preferred
alternative need not be identified there. By the time the Final EISisfiled, Section 1502.14(e) presumes the existence
of apreferred aternative and requires its identification in the Final EIS "unless another law prohibits the expression
of such a preference.”

4c. Who recommends or determines the " preferred alter native?”

U.S Army Materiel Acquisition NEPA Manual

C-2



Appendix C CEQ Forty Most Asked Questions

A. Thelead agency's official with line responsibility for preparing the EIS and assuring its adequacy is responsible
for identifying the agency's preferred aternative(s). The NEPA regulations do not dictate which official in an
agency shall be responsible for preparation of EISs, but agencies can identify this officia in their implementing
procedures, pursuant to Section 1507.3.

Even though the agency's preferred aternative is identified by the EIS preparer in the EI'S, the statement must be
objectively prepared and not slanted to support the choice of the agency's preferred alternative over the other
reasonable and feasible alternatives.

5a. Proposed Action v. Preferred Alternative. Isthe "proposed action™” the same thing as the "preferred
alternative"?

A. The"proposed action™ may be, but is not necessarily, the agency's "preferred aternative." The proposed action
may be a proposal initsinitial form before undergoing analysisin the EIS process. If the proposed action is[46 FR
18028] internally generated, such as preparing aland management plan, the proposed action might end up as the
agency's preferred alternative. On the other hand the proposed action may be granting an application to a non-federal
entity for a permit. The agency may or may not have a"preferred alternative” at the Draft EIS stage (see Question 4
above). In that case the agency may decide at the Final EIS stage, on the basis of the Draft EIS and the public and
agency comments, that an alternative other than the proposed action is the agency's "preferred aternative.”

5h. Isthe analysis of the " proposed action” in an EIS to be treated differently from the analysis of aternatives?

A. The degree of analysis devoted to each aternative in the EIS is to be substantially similar to that devoted to the
"proposed action.” Section 1502.14 is titled "Alternatives including the proposed action™ to reflect such comparable
treatment. Section 1502.14(b) specifically requires "substantial treatment” in the EIS of each alternative including
the proposed action. This regulation does not dictate an amount of information to be provided, but rather, prescribes
alevel of treatment, which may in turn require varying amounts of information, to enable a reviewer to evaluate and
compare alternatives.

6a. Environmentally Preferable Alter native. What is the meaning of the term "environmentally preferable
alternative" as used in the regulations with reference to Records of Decision? How is the term "environment” used in
the phrase?

A. Section 1505.2(b) requires that, in cases where an EIS has been prepared, the Record of Decision (ROD) must
identify all alternatives that were considered, ". . . specifying the alternative or alternatives which were considered to
be environmentally preferable.” The environmentally preferable alternative is the alternative that will promote the
national environmental policy as expressed in NEPA's Section 101. Ordinarily, this means the alternative that causes
the least damage to the biological and physical environment; it also means the alternative which best protects,
preserves, and enhances historic, cultural, and natural resources.

The Council recognizes that the identification of the environmentally preferable alternative may involve difficult
judgments, particularly when one environmental value must be balanced against another. The public and other
agencies reviewing a Draft EIS can assist the lead agency to develop and determine environmentally preferable
alternatives by providing their views in comments on the Draft EIS. Through the identification of the
environmentally preferable aternative, the decisionmaker is clearly faced with a choice between that alternative and
others, and must consider whether the decision accords with the Congressionally declared policies of the Act.

6b. Who recommends or deter mines what is environmentally preferable?
A. The agency EIS staff is encouraged to make recommendations of the environmentally preferable alternative(s)

during EIS preparation. In any event the lead agency official responsible for the EIS is encouraged to identify the
environmentally preferable alternative(s) in the EIS. In all cases, commentors from other agencies and the public are

U.S Army Materiel Acquisition NEPA Manual

C3



Appendix C CEQ Forty Most Asked Questions

also encouraged to address this question. The agency must identify the environmentally preferable alternative in the
ROD.

7. Difference Between Sections of EIS on Alter natives and Environmental Consequences. What is the
difference between the sections in the EIS on "aternatives' and "environmental consequences'? How do you avoid
duplicating the discussion of aternatives in preparing these two sections?

A. The"dternatives' section isthe heart of the EIS. This section rigorously explores and objectively evaluates all
reasonable alternatives including the proposed action. Section 1502.14. It should include relevant comparisons on
environmental and other grounds. The "environmental consequences' section of the EIS discusses the specific
environmental impacts or effects of each of the alternatives including the proposed action. Section 1502.16. In order
to avoid duplication between these two sections, most of the "alternatives" section should be devoted to describing
and comparing the alternatives. Discussion of the environmental impacts of these aternatives should be limited to a
concise descriptive summary of such impactsin a comparative form, including charts or tables, thus sharply defining
the issues and providing a clear basis for choice among options. Section 1502.14. The "environmental
conseguences’ section should be devoted largely to ascientific analysis of the direct and indirect environmental
effects of the proposed action and of each of the aternatives. It forms the analytic basis for the concise comparison
in the "alternatives' section.

8. Early Application of NEPA. Section 1501.2(d) of the NEPA regulations requires agencies to provide for the
early application of NEPA to cases where actions are planned by private applicants or non-Feder al entities and
are, at some stage, subject to federal approval of permits, loans, loan guarantees, insurance or other actions. What
must and can agencies do to apply NEPA early in these cases?

A. Section 1501.2(d) requires federal agenciesto take steps toward ensuring that private parties and state and local
entities initiate environmental studies as soon as federal involvement in their proposals can be foreseen. This section
isintended to ensure that environmental factors are considered at an early stage in the planning process and to avoid
the situation where the applicant for a federal permit or approval has completed planning and eliminated all
alternatives to the proposed action by the time the EIS process commences or before the EI'S process has been
completed.

Through early consultation, business applicants and approving agencies may gain better appreciation of each other's
needs and foster a decisionmaking process which avoids later unexpected confrontations.

Federal agencies are required by Section 1507.3(b) to develop procedures to carry out Section 1501.2(d). The
procedures should include an "outreach program"”, such as a means for prospective applicants to conduct pre-
application consultations with the lead and cooperating agencies. Applicants need to find out, in advance of project
planning, what environmental studies or other information will be required, and what mitigation requirements are
likely, in connecton with the later federal NEPA process. Agencies should designate staff to advise potential
applicants of the agency's NEPA information requirements and should publicize their pre-application procedures
and information requirements in newsl etters or other media used by potential applicants.

Complementing Section 1501.2(d), Section 1506.5(a) requires agencies to assist applicants by outlining the types of
information required in those cases where the agency requires the applicant to submit environmental datafor
possible use by the agency in preparing an EIS.

Section 1506.5(b) allows agencies to authorize preparation of environmental assessments by applicants. Thus, the
procedures should also include a means for anticipating and utilizing applicants environmental studies or "early
corporate environmental assessments' to fulfill some of the federal agency's NEPA obligations. However, in such
cases the agency must still evaluate independently the environmental issues [46 FR 18029] and take responsibility
for the environmental assessment.

These provisions are intended to encourage and enable private and other non-federal entities to build environmental
considerations into their own planning processesin away that facilitates the application of NEPA and avoids delay.
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9. Applicant Who Needs Other Permits. To what extent must an agency inquire into whether an applicant for a
federal permit, funding or other approval of a proposal will aso need approval from another agency for the same
proposal or some other related aspect of it?

A. Agencies must integrate the NEPA process into other planning at the earliest possible time to insure that planning
and decisions reflect environmental values, to avoid delays later in the process, and to head off potential conflicts.
Specifically, the agency must "provide for cases where actions are planned by . . . applicants,” so that designated
staff are available to advise potential applicants of studies or other information that will foreseeably be required for
the later federal action; the agency shall consult with the applicant if the agency foreseesits own involvement in the
proposal; and it shall insure that the NEPA process commences at the earliest possible time. Section 1501.2(d). (See
Question 8.)

The regulations emphasize agency cooperation early in the NEPA process. Section 1501.6. Section 1501.7 on
"scoping” also provides that all affected Federal agencies are to be invited to participate in scoping the
environmental issues and to identify the various environmental review and consultation requirements that may apply
to the proposed action. Further, Section 1502.25(b) requires that the draft EIS list all the federal permits, licenses
and other entitlements that are needed to implement the proposal.

These provisions create an affirmative obligation on federal agencies to inquire early, and to the maximum degree
possible, to ascertain whether an applicant is or will be seeking other federal assistance or approval, or whether the
applicant is waiting until a proposal has been substantially developed before requesting federal aid or approval.
Thus, afederal agency receiving arequest for approval or assistance should determine whether the applicant has
filed separate requests for federal approval or assistance with other federal agencies. Other federal agenciesthat are
likely to become involved should then be contacted, and the NEPA process coordinated, to insure an early and
comprehensive analysis of the direct and indirect effects of the proposal and any related actions. The agency should
inform the applicant that action on its application may be delayed unlessit submits all other federal applications
(where feasible to do s0), so that all the relevant agencies can work together on the scoping process and preparation
of the EIS.

10a. Limitations on Action During 30-Day Review Period for Final EIS. What actions by agencies and/or
applicants are allowed during EIS preparation and during the 30-day review period after publication of afinal EIS?

A. No federal decision on the proposed action shall be made or recorded until at least 30 days after the publication
by EPA of notice that the particular EIS has been filed with EPA. Sections 1505.2 and 1506.10. Section 1505.2
requires this decision to be stated in a public Record of Decision.

Until the agency issues its Record of Decision, no action by an agency or an applicant concerning the proposal shall
be taken which would have an adverse environmental impact or limit the choice of reasonable alternatives. Section
1506.1(a). But this does not preclude preliminary planning or design work which is needed to support an application
for permits or assistance. Section 1506.1(d).

When the impact statement in question is a program EIS, no major action concerning the program may be taken
which may significantly affect the quality of the human environment, unless the particular action isjustified
independently of the program, is accompanied by its own adequate environmental impact statement and will not
prejudice the ultimate decision on the program. Section 1506.1(c).

10b. Do these limitations on action (described in Question 10a) apply to state or local agenciesthat have
statutorily delegated responsibility for preparation of environmental documents required by NEPA, for example,
under the HUD Block Grant program?

A. Yes, these limitations do apply, without any variation from their application to federal agencies.
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11. Limitations on Actions by an Applicant During EI'S Process. What actions must alead agency take during
the NEPA process when it becomes aware that a non-federal applicant is about to take an action within the agency's
jurisdiction that would either have an adverse environmental impact or limit the choice of reasonable alternatives
(e.g., prematurely commit money or other resources towards the completion of the proposal)?

A. Thefedera agency must notify the applicant that the agency will take strong affirmative steps to insure that the
objectives and procedures of NEPA are fulfilled. Section 1506.1(b). These steps could include seeking injunctive
measures under NEPA, or the use of sanctions available under either the agency's permitting authority or statutes
setting forth the agency's statutory mission. For example, the agency might advise an applicant that if it takes such
action the agency will not process its application.

12a. Effective Date and Enfor ceability of the Regulations. What actions are subject to the Council's new
regulations, and what actions are grandfathered under the old guidelines?

A. The effective date of the Council's regulations was July 30, 1979 (except for certain HUD programs under the
Housing and Community Development Act, 42 U.S.C. 5304(h), and certain state highway programs that qualify
under Section 102(2)(D) of NEPA for which the regulations became effective on November 30, 1979). All the
provisions of the regulations are binding as of that date, including those covering decisionmaking, public
participation, referrals, limitations on actions, EIS supplements, etc. For example, a Record of Decision would be
prepared even for decisions where the draft EIS was filed before July 30, 1979.

But in determining whether or not the new regulations apply to the preparation of a particular environmental
document, the relevant factor is the date of filing of the draft of that document. Thus, the new regulations do not
require the redrafting of an EIS or supplement if the draft EIS or supplement was filed before July 30, 1979.
However, a supplement prepared after the effective date of the regulations for an EIS issued in fina before the
effective date of the regulations would be controlled by the regulations.

Even though agencies are not required to apply the regulations to an EIS or other document for which the draft was
filed prior to July 30, 1979, the regulations encourage agencies to follow the regulations "to the fullest extent
practicable,” i.e., if it isfeasible to do so, in preparing the final document. Section 1506.12(a).

12b. Are projects authorized by Congress befor e the effective date of the Council's regulations grandfathered?

A. No. The date of Congressional authorization for a project is not determinative of whether the Council's
regulations or former Guidelines apply to the particular proposal. No incomplete projects or proposals of any kind
are grandfathered in whole or in part. Only certain environmental documents, for which the draft was issued before
the effective date of the regulations, are grandfathered and [46 FR 18030] subject to the Council's former
Guidelines.

12c. Can aviolation of the regulations give rise to a cause of action?

A. While atrivia violation of the regulations would not give rise to an independent cause of action, such a cause of
action would arise from a substantial violation of the regulations. Section 1500.3.

13. Use of Scoping Before Notice of Intent to Prepare EIS. Can the scoping process be used in connection with
preparation of an environmental assessment, i.e., before both the decision to proceed with an EIS and publication
of anotice of intent?

A. Yes. Scoping can be auseful tool for discovering alternatives to a proposal, or significant impacts that may have
been overlooked. In cases where an environmental assessment is being prepared to help an agency decide whether to
prepare an EIS, useful information might result from early participation by other agencies and the public in a
SCoping process.
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The regulations state that the scoping process is to be preceded by a Notice of Intent (NOI) to prepare an EIS. But
that is only the minimum requirement. Scoping may be initiated earlier, aslong as there is appropriate public notice
and enough information available on the proposal so that the public and relevant agencies can participate effectively.
However, scoping that is done before the assessment, and in aid of its preparation, cannot substitute for the normal
scoping process after publication of the NOI, unless the earlier public notice stated clearly that this possibility was
under consideration, and the NOI expressly provides that written comments on the scope of alternatives and impacts
will still be considered.

14a. Rights and Responsibilities of Lead and Cooperating Agencies. What are the respective rights and
responsibilities of lead and cooperating agencies? What |etters and memoranda must be prepared?

A. After alead agency has been designated (Sec. 1501.5), that agency has the responsibility to solicit cooperation
from other federal agencies that have jurisdiction by law or special expertise on any environmental issue that should
be addressed in the EIS being prepared. Where appropriate, the lead agency should seek the cooperation of state or
local agencies of similar qualifications. When the proposal may affect an Indian reservation, the agency should
consult with the Indian tribe. Section 1508.5. The request for cooperation should come at the earliest possible time
in the NEPA process.

After discussions with the candidate cooperating agencies, the lead agency and the cooperating agencies are to
determine by letter or by memorandum which agencies will undertake cooperating responsibilities. To the extent
possible at this stage, responsibilities for specific issues should be assigned. The allocation of responsibilities will be
completed during scoping. Section 1501.7(a)(4).

Cooperating agencies must assume responsibility for the development of information and the preparation of
environmental analyses at the request of the lead agency. Section 1501.6(b)(3). Cooperating agencies are now
required by Section 1501.6 to devote staff resources that were normally primarily used to critique or comment on the
Draft EIS after its preparation, much earlier in the NEPA process -- primarily at the scoping and Draft EIS
preparation stages. If a cooperating agency determines that its resource limitations preclude any involvement, or the
degree of involvement (amount of work) requested by the lead agency, it must so inform the lead agency in writing
and submit a copy of this correspondence to the Council. Section 1501.6(c).

In other words, the potential cooperating agency must decide early if it is able to devote any of its resourcesto a
particular proposal. For this reason the regulation states that an agency may reply to arequest for cooperation that
"other program commitments preclude any involvement or the degree of involvement requested in the action that is
the subject of the environmental impact statement.” (Emphasis added). The regulation refersto the "action,” rather
than to the EIS, to clarify that the agency is taking itself out of all phases of the federal action, not just draft EIS
preparation. This means that the agency has determined that it cannot be involved in the later stages of EIS review
and comment, as well as decisionmaking on the proposed action. For this reason, cooperating agencies with
jurisdiction by law (those which have permitting or other approval authority) cannot opt out entirely of the duty to
cooperate on the EIS. See also Question 15, relating specifically to the responsibility of EPA.

14b. How are disputes resolved between lead and cooper ating agencies concerning the scope and level of detail
of analysis and the quality of datain impact statements?

A. Such disputes are resolved by the agencies themselves. A lead agency, of course, has the ultimate responsibility
for the content of an EIS. But it is supposed to use the environmental analysis and recommendations of cooperating
agencies with jurisdiction by law or specia expertise to the maximum extent possible, consistent with its own
responsibilities as lead agency. Section 1501.6(a)(2).

If the lead agency leaves out a significant issue or ignores the advice and expertise of the cooperating agency, the
EIS may be found later to be inadequate. Similarly, where cooperating agencies have their own decisions to make
and they intend to adopt the environmental impact statement and base their decisions on it, one document should
include all of the information necessary for the decisions by the cooperating agencies. Otherwise they may be forced
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to duplicate the EIS process by issuing a new, more complete EIS or Supplemental EIS, even though the original
EIS could have sufficed if it had been properly done at the outset. Thus, both lead and cooperating agencies have a
stake in producing a document of good quality. Cooperating agencies also have a duty to participate fully in the
scoping process to ensure that the appropriate range of issues is determined early in the EIS process.

Because the EIS is not the Record of Decision, but instead constitutes the information and analysis on which to base
a decision, disagreements about conclusions to be drawn from the EIS need not inhibit agencies from issuing ajoint
document, or adopting another agency's EIS, if the analysis is adequate. Thus, if each agency hasits own "preferred
alternative," both can be identified in the EIS. Similarly, a cooperating agency with jurisdiction by law may
determine in its own ROD that aternative A is the environmentally preferable action, even though the lead agency
has decided in its separate ROD that Alternative B is environmentally preferable.

14c. What are the specific responsibilities of federal and state cooper ating agencies to review draft EI Ss?

A. Cooperating agencies (i.e., agencies with jurisdiction by law or special expertise) and agencies that are authorized
to develop or enforce environmental standards, must comment on environmental impact statements within their
jurisdiction, expertise or authority. Sections 1503.2, 1508.5. If a cooperating agency is satisfied that its views are
adequately reflected in the environmental impact statement, it should simply comment accordingly. Conversely, if
the cooperating agency determines that a draft EIS isincomplete, inadequate or inaccurate, or it has other comments,
it should promptly make such comments, conforming to the requirements of specificity in section 1503.3.

14d. How is the lead agency to treat the comments of another agency with jurisdiction by law or special expertise
which hasfailed or refused to cooperate or participatein scoping or EIS preparation?

A. A lead agency has the responsibility to respond to all substantive comments raising significant issues regarding a
draft EIS. Section 1503.4. However, cooperating agencies are generally under an obligation to raise issues or
otherwise participate in the EI'S process during scoping and EI'S preparation if they reasonably can do so. In practical
terms, if a cooperating agency fails to cooperate at the outset, such as during scoping, it will find that its comments
at alater stage will not be as persuasive to the lead agency.

15. Commenting Responsibilities of EPA. Are EPA's responsibilitiesto review and comment on the environmental
effects of agency proposals under Section 309 of the Clean Air Act independent of its responsibility as a
cooperating agency?

A. Yes. EPA has an obligation under Section 309 of the Clean Air Act to review and comment in writing on the
environmental impact of any matter relating to the authority of the Administrator contained in proposed legidation,
federal construction projects, other federal actions requiring EISs, and new regulations. 42 U.S.C. Sec. 7609. This
obligation isindependent of its role as a cooperating agency under the NEPA regulations.

16. Third Party Contracts. What is meant by the term "third party contracts’ in connection with the preparation of
an EIS? See Section 1506.5(c). When can "third party contracts’ be used?

A. Asused by EPA and other agencies, the term "third party contract” refers to the preparation of EISs by
contractors paid by the applicant. In the case of an EIS for a National Pollution Discharge Elimination System
(NPDES) permit, the applicant, aware in the early planning stages of the proposed project of the need for an EIS,
contracts directly with a consulting firm for its preparation. See 40 C.F.R. 6.604(g). The "third party" is EPA which,
under Section 1506.5(c), must select the consulting firm, even though the applicant pays for the cost of preparing the
ElIS. The consulting firm is responsible to EPA for preparing an EIS that meets the requirements of the NEPA
regulations and EPA's NEPA procedures. It isin the applicant's interest that the EIS comply with the law so that
EPA can take prompt action on the NPDES permit application. The "third party contract" method under EPA's
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NEPA proceduresis purely voluntary, though most applicants have found it helpful in expediting compliance with
NEPA.

If afederal agency uses "third party contracting,” the applicant may undertake the necessary paperwork for the
solicitation of afield of candidates under the agency's direction, so long as the agency complies with Section
1506.5(c). Federal procurement requirements do not apply to the agency because it incurs no obligations or costs
under the contract, nor does the agency procure anything under the contract.

17a. Disclosur e Statement to Avoid Conflict of Interest. If an EISis prepared with the assistance of a consulting
firm, the firm must execute a disclosure statement. What criteria must the firm follow in determining whether it has
any "financia or other interest in the outcome of the project” which would cause a conflict of interest?

A. Section 1506.5(c), which specifies that a consulting firm preparing an EIS must execute a disclosure statement,
does not define "financial or other interest in the outcome of the project.” The Council interprets this term broadly to
cover any known benefits other than general enhancement of professional reputation. This includes any financial
benefit such as a promise of future construction or design work on the project, aswell asindirect benefits the
consultant is aware of (e.g., if the project would aid proposals sponsored by the firm's other clients). For example,
completion of a highway project may encourage construction of a shopping center or industrial park from which the
consultant stands to benefit. If a consulting firm is aware that it has such an interest in the decision on the proposal,
it should be disqualified from preparing the EIS, to preserve the objectivity and integrity of the NEPA process.
When a consulting firm has been involved in developing initial data and plans for the project, but does not have any
financial or other interest in the outcome of the decision, it need not be disqualified from preparing the EIS.
However, a disclosure statement in the draft EI'S should clearly state the scope and extent of the firm's prior
involvement to expose any potential conflicts of interest that may exist.

17b. If the firm in fact has no promise of future work or other interest in the outcome of the proposal, may the firm
later bid in competition with others for future work on the project if the proposed action is approved?

A. Yes.

18. Uncertainties About Indirect Effects of A Proposal. How should uncertainties about indirect effects of a
proposal be addressed, for example, in cases of disposal of federal lands, when the identity or plans of future
landowners is unknown?

A. The EIS must identify all the indirect effects that are known, and make a good faith effort to explain the effects
that are not known but are "reasonably foreseeable.” Section 1508.8(b). In the example, if thereis total uncertainty
about the identity of future land owners or the nature of future land uses, then of course, the agency is not required
to engage in speculation or contemplation about their future plans. But, in the ordinary course of business, people do
make judgments based upon reasonably foreseeable occurrences. It will often be possible to consider the likely
purchasers and the development trends in that area or similar areas in recent years; or the likelihood that the land
will be used for an energy project, shopping center, subdivision, farm or factory. The agency has the responsibility
to make an informed judgment, and to estimate future impacts on that basis, especially if trends are ascertainable or
potential purchasers have made themselves known. The agency cannot ignore these uncertain, but probable, effects
of its decisions.

19a. Mitigation M easures. What is the scope of mitigation measures that must be discussed?

A. The mitigation measures discussed in an EIS must cover the range of impacts of the proposal. The measures must
include such things as design alternatives that would decrease pollution emissions, construction impacts, esthetic
intrusion, as well as relocation assistance, possible land use controls that could be enacted, and other possible
efforts. Mitigation measures must be considered even for impacts that by themselves would not be considered
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"significant.” Once the proposal itself is considered as awhole to have significant effects, al of its specific effects
on the environment (whether or not "significant™) must be considered, and mitigation measures must be devel oped
where it isfeasible to do so. Sections 1502.14(f), 1502.16(h), 1508.14.

19b. How should an ElS treat the subject of available mitigation measures that are (1) outside the jurisdiction of
the lead or cooperating agencies, or (2) unlikely to be adopted or enforced by the responsible agency?

A. All relevant, reasonable mitigation measures that could improve the project are to be identified, even if they are
outside the jurisdiction of the lead agency or the cooperating agencies, and thus would not be committed as part of
the RODs of these agencies. Sections 1502.16(h), 1505.2(c). This will serve to [46 FR 18032] alert agencies or
officials who can implement these extra measures, and will encourage them to do so. Because the EIS is the most
comprehensive environmental document, it isan ideal vehicle in which to lay out not only the full range of
environmental impacts but also the full spectrum of appropriate mitigation.

However, to ensure that environmental effects of a proposed action are fairly assessed, the praobability of the
mitigation measures being implemented must also be discussed. Thus the EIS and the Record of Decision should
indicate the likelihood that such measures will be adopted or enforced by the responsible agencies. Sections
1502.16(h), 1505.2. If there is a history of nonenforcement or opposition to such measures, the EIS and Record of
Decision should acknowledge such opposition or nonenforcement. If the necessary mitigation measures will not be
ready for along period of time, this fact, of course, should also be recognized.

20. Worst Case Analysis. [Withdrawn.]

21. Combining Environmental and Planning Documents. Where an EIS or an EA is combined with another
project planning document (sometimes called " piggybacking" ), to what degree may the EIS or EA refer to and rely
upon information in the project document to satisfy NEPA's requirements?

A. Section 1502.25 of the regulations requires that draft EISs be prepared concurrently and integrated with
environmental analyses and related surveys and studies required by other federal statutes. In addition, Section
1506.4 alows any environmental document prepared in compliance with NEPA to be combined with any other
agency document to reduce duplication and paperwork. However, these provisions were not intended to authorize
the preparation of a short summary or outline EIS, attached to a detailed project report or land use plan containing
the required environmental impact data. In such circumstances, the reader would have to refer constantly to the
detailed report to understand the environmental impacts and alternatives which should have been found in the EIS
itself.

The EIS must stand on its own as an analytical document which fully informs decisionmakers and the public of the
environmental effects of the proposal and those of the reasonable alternatives. Section 1502.1. But, as long as the
ElSisclearly identified and is self-supporting, it can be physically included in or attached to the project report or
land use plan, and may use attached report material as technical backup.

Forest Service environmental impact statements for forest management plans are handled in this manner. The EIS
identifies the agency's preferred alternative, which is developed in detail as the proposed management plan. The
detailed proposed plan accompanies the EIS through the review process, and the documents are appropriately cross-
referenced. The proposed plan is useful for EIS readers as an example, to show how one choice of management
options translates into effects on natural resources. This procedure permits initiation of the 90-day public review of
proposed forest plans, which is required by the National Forest Management Act.

All the alternatives are discussed in the EI'S, which can be read as an independent document. The details of the
management plan are not repeated in the EIS, and vice versa. Thisis areasonable functional separation of the
documents: the EIS contains information relevant to the choice among aternatives; the plan is a detailed description
of proposed management activities suitable for use by the land managers. This procedure provides for concurrent
compliance with the public review requirements of both NEPA and the National Forest Management Act.
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Under some circumstances, a project report or management plan may be totally merged with the EIS, and the one
document labeled as both "EIS" and "management plan” or "project report.” This may be reasonable where the
documents are short, or where the EIS format and the regulations for clear, analytical ElSs also satisfy the
requirements for a project report.

22. State and Federal Agencies as Joint Lead Agencies. May state and federal agencies serve asjoint lead
agencies? If so, how do they resolve law, policy and resource conflicts under NEPA and the relevant state
environmental policy act? How do they resolve differences in perspective where, for example, national and local
needs may differ?

A. Under Section 1501.5(b), federal, state or local agencies, aslong as they include at least one federal agency, may
act asjoint lead agencies to prepare an EIS. Section 1506.2 also strongly urges state and local agencies and the
relevant federal agencies to cooperate fully with each other. This should cover joint research and studies, planning
activities, public hearings, environmental assessments and the preparation of joint EISs under NEPA and the
relevant "little NEPA" state laws, so that one document will satisfy both laws.

The regulations also recognize that certain inconsistencies may exist between the proposed federal action and any
approved state or local plan or law. The joint document should discuss the extent to which the federal agency would
reconcile its proposed action with such plan or law. Section 1506.2(d). (See Question 23).

Because there may be differences in perspective as well as conflicts among [46 FR 18033] federa, state and local
goals for resources management, the Council has advised participating agencies to adopt aflexible, cooperative
approach. The joint EIS should reflect al of their interests and missions, clearly identified as such. The final
document would then indicate how state and local interests have been accommodated, or would identify conflictsin
gods (e.g., how a hydroelectric project, which might induce second home development, would require new land use
controls). The EIS must contain a complete discussion of scope and purpose of the proposal, alternatives, and
impacts so that the discussion is adequate to meet the needs of local, state and federal decisionmakers.

23a. Conflicts of Federal Proposal With Land Use Plans, Policies or Controls. How should an agency handle
potential conflicts between a proposal and the objectives of Federal, state or local land use plans, policies and
controls for the area concerned? See Sec. 1502.16(c).

A. The agency should first inquire of other agencies whether there are any potential conflicts. If there would be
immediate conflicts, or if conflicts could arise in the future when the plans are finished (see Question 23(b) below),
the EIS must acknowledge and describe the extent of those conflicts. If there are any possibilities of resolving the
conflicts, these should be explained as well. The EIS should also evaluate the seriousness of the impact of the
proposa on the land use plans and policies, and whether, or how much, the proposal will impair the effectiveness of
land use control mechanisms for the area. Comments from officials of the affected area should be solicited early and
should be carefully acknowleged and answered in the EIS.

23b. What congtitutes a™ land use plan or policy” for purposes of this discussion?

A. Theterm "land use plans,” includes all types of formally adopted documents for land use planning, zoning and
related regulatory requirements. Local general plans are included, even though they are subject to future change.
Proposed plans should also be addressed if they have been formally proposed by the appropriate government body in
awritten form, and are being actively pursued by officials of the jurisdiction. Staged plans, which must go through
phases of development such as the Water Resources Council's Level A, B and C planning process should aso be
included even though they are incomplete.

The term "policies’ includes formally adopted statements of land use policy as embodied in laws or regulations. It
also includes proposals for action such as the initiation of a planning process, or aformally adopted policy statement
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of thelocal, regional or state executive branch, even if it has not yet been formally adopted by the local, regional or
state legislative body.

23c. What options are available for the decisionmaker when conflicts with such plans or policies are identified?

A. After identifying any potential land use conflicts, the decisionmaker must weigh the significance of the conflicts,
among all the other environmental and non-environmental factors that must be considered in reaching arational and
balanced decision. Unless precluded by other law from causing or contributing to any inconsistency with the land
use plans, policies or controls, the decisionmaker retains the authority to go forward with the proposal, despite the
potential conflict. In the Record of Decision, the decisionmaker must explain what the decision was, how it was
made, and what mitigation measures are being imposed to lessen adverse environmental impacts of the proposal,
among the other requirements of Section 1505.2. This provision would require the decisionmaker to explain any
decision to override land use plans, policies or controls for the area.

24a. Environmental Impact Statements on Policies, Plans or Programs. When are EISs required on policies,
plans or programs?

A. An EIS must be prepared if an agency proposes to implement a specific policy, to adopt a plan for a group of
related actions, or to implement a specific statutory program or executive directive. Section 1508.18. In addition, the
adoption of official policy in the form of rules, regulations and interpretations pursuant to the Administrative
Procedure Act, treaties, conventions, or other forma documents establishing governmental or agency policy which
will substantially alter agency programs, could require an EIS. Section 1508.18. In all cases, the policy, plan, or
program must have the potential for significantly affecting the quality of the human environment in order to require
an EIS. It should be noted that a proposal "may exist in fact as well as by agency declaration that one exists.”
Section 1508.23.

24b. When is an area-wide or overview EI'S appropriate?

A. The preparation of an area-wide or overview EIS may be particularly useful when similar actions, viewed with
other reasonably foreseeable or proposed agency actions, share common timing or geography. For example, when a
variety of energy projects may be located in a single watershed, or when a series of new energy technologies may be
developed through federal funding, the overview or area-wide EIS would serve as a vauable and necessary analysis
of the affected environment and the potential cumulative impacts of the reasonably foreseeable actions under that
program or within that geographical area.

24c. What is the function of tiering in such cases?

A. Tiering is a procedure which allows an agency to avoid duplication of paperwork through the incorporation by
reference of the general discussions and relevant specific discussions from an environmental impact statement of
broader scope into one of lesser scope or vice versa. In the example given in Question 24b, this would mean that an
overview EISwould be prepared for all of the energy activities reasonably foreseeable in a particular geographic
area or resulting from a particular development program. This impact statement would be followed by site-specific
or project-specific EISs. The tiering process would make each EIS of greater use and meaning to the public asthe
plan or program develops, without duplication of the analysis prepared for the previous impact statement.

25a. Appendices and Incor poration by Reference. When is it appropriate to use appendices instead of including
information in the body of an EIS?

A. The body of the EIS should be a succinct statement of all the information on environmental impacts and
alternatives that the decisionmaker and the public need, in order to make the decision and to ascertain that every
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significant factor has been examined. The EIS must explain or summarize methodologies of research and modeling,
and the results of research that may have been conducted to analyze impacts and aternatives.

Lengthy technical discussions of modeling methodology, baseline studies, or other work are best reserved for the
appendix. In other words, if only technically trained individuals are likely to understand a particular discussion then
it should go in the appendix, and a plain language summary of the analysis and conclusions of that technical
discussion should go in the text of the EIS.

Thefinal statement must also contain the agency's responses to comments on the draft EIS. These responses will be
primarily in the form of changesin the document itself, but specific answers to each significant comment should
also be included. These specific responses may be placed in an appendix. If the comments are especially
voluminous, summaries of the comments and responses will suffice. (See Question 29 regarding the level of detail
required for responses to comments.)

25b. How does an appendix differ from incor poration by reference?

A. First, if a all possible, the appendix accompanies the EIS, whereas the material which isincorporated by
reference does not accompany the EIS. Thus the appendix should contain information that reviewers will be likely to
want to examine. The appendix should include material that pertains to preparation of a particular EIS. Research
papers directly relevant to the proposal, lists of affected species, discussion of the methodology of models used in
the analysis of impacts, extremely detailed responses to comments, or other information, would be placed in the
appendix.

The appendix must be complete and available at the time the EIS is filed. Five copies of the appendix must be sent
to EPA with five copies of the EIS for filing. If the appendix istoo bulky to be circulated, it instead must be placed
in conveniently accessible locations or furnished directly to commentors upon reguest. If it is not circulated with the
ElS, the Notice of Availability published by EPA must so state, giving a telephone number to enable potential
commentors to locate or request copies of the appendix promptly.

Material that is not directly related to preparation of the EIS should be incorporated by reference. This would
include other EISs, research papers in the general literature, technical background papers or other material that
someone with technical training could use to evaluate the analysis of the proposal. These must be made available,
either by citing the literature, furnishing copiesto central locations, or sending copies directly to commentors upon
request.

Care must be taken in all cases to ensure that material incorporated by reference, and the occasional appendix that
does not accompany the EIS, are in fact available for the full minimum public comment period.

26a. Index and Keyword Index in EISs. How detailed must an EIS index be?

A. The EISindex should have alevel of detail sufficient to focus on areas of the EIS of reasonable interest to any
reader. It cannot be restricted to the most important topics. On the other hand, it need not identify every conceivable
term or phrasein the EIS. If an agency believes that the reader is reasonably likely to be interested in atopic, it
should be included.

26b. Isakeyword index required?

A. No. A keyword index is arelatively short list of descriptive terms that identifies the key concepts or subject areas
in a document. For example it could consist of 20 terms which describe the most significant aspects of an EISthat a
future researcher would need: type of proposal, type of impacts, type of environment, geographical area, sampling or
modelling methodol ogies used. This technique permits the compilation of EIS data banks, by facilitating quick and
inexpensive access to stored materials. While a keyword index is not required by the regulations, it could be a useful
addition for several reasons. First, it can be useful as a quick index for reviewers of the EIS, helping to focus on
areas of interest. Second, if an agency keeps alisting of the keyword indexes of the EISsit produces, the EIS
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preparers themselves will have quick access to similar research data and methodologies to aid their future EIS work.
Third, a keyword index will be needed to make an EIS available to future researchers using EIS data banks that are
being developed. Preparation of such an index now when the document is produced will save alater effort when the
data banks become operational .

27a. List of Preparers. If aconsultant isused in preparing an EIS, must the list of preparers identify members of the
consulting firm as well as the agency NEPA staff who were primarily responsible?

A. Section 1502.17 requires identification of the names and qualifications of persons who were primarily
responsible for preparing the EIS or significant background papers, including basic components of the statement.
This means that members of a consulting firm preparing material that is to become part of the EIS must be
identified. The EIS should identify these individuals even though the consultant's contribution may have been
modified by the agency.

27b. Should agency staff involved in reviewing and editing the EIS also be included in the list of preparers?

A. Agency personnel who wrote basic components of the EIS or significant background papers must, of course, be
identified. The EIS should also list the technical editors who reviewed or edited the statements.

27c. How much information should be included on each person listed?

A. Thelist of preparers should normally not exceed two pages. Therefore, agencies must determine which
individuals had primary responsibility and need not identify individuals with minor involvement. The list of
preparers should include a very brief identification of the individuals involved, their qualifications (expertise,
professional disciplines) and the specific portion of the EIS for which they are responsible. This may be donein
tabular form to cut down on length. A line or two for each person’s qualifications should be sufficient.

28. Advance or Xerox Copiesof EIS. May an agency file xerox copies of an EIS with EPA pending the completion
of printing the document?

A. Xerox copies of an EIS may be filed with EPA prior to printing only if the xerox copies are simultaneously made
available to other agencies and the public. Section 1506.9 of the regulations, which governs EIS filing, specifically
requires Federal agenciesto file EISswith EPA no earlier than the EIS is distributed to the public. However, this
section does not prohibit xeroxing as aform of reproduction and distribution. When an agency chooses xeroxing as
the reproduction method, the EIS must be clear and legible to permit ease of reading and ultimate microfiching of
the EIS. Where color graphs are important to the EIS, they should be reproduced and circul ated with the xeroxed

29a. Responses to Comments. What response must an agency provide to a comment on adraft EIS which states
that the EIS's methodology is inadequate or inadequately explained? For example, what level of detail must an
agency include in its response to a ssmple postcard comment making such an allegation?

A. Appropriate responses to comments are described in Section 1503.4. Normally the responses should result in
changes in the text of the EIS, not smply a separate answer at the back of the document. But, in addition, the agency
must state what its response was, and if the agency decides that no substantive response to a comment is necessary,
it must explain briefly why.

An agency is not under an obligation to issue alengthy reiteration of its methodology for any portion of an EISif the
only comment addressing the methodology is a simple complaint that the EIS methodology is inadequate. But
agencies must respond to comments, however brief, which are specific in their criticism of agency methodology. For
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example, if acommentor on an EIS said that an agency's air quality dispersion analysis or methodology was
inadequate, and the agency had included a discussion of that analysisin the EIS, little if anything need be added in
response to such a comment. However, if the commentor said that the dispersion analysis was inadequate because of
its use of a certain computational technique, or that a dispersion analysis was inadequately explained because
computational techniques were not included or referenced, then the agency would have to respond in a substantive
and meaningful way to such a comment.

If anumber of comments are identical or very similar, agencies may group the comments and prepare asingle
answer for each group. Comments may be summarized if they are especially voluminous. The comments or
summaries must be attached to the EIS regardless of whether the agency believes they merit individual discussionin
the body of the final EIS.

29b. How must an agency respond to a comment on a draft EIS that raises a new alter native not previously
consider ed in the draft EIS?

A. This question might arise in severa possible situations. First, acommentor on adraft EIS may indicate that there
is apossible alternative which, in the agency's view, is not a reasonable alternative. Section 1502.14(a). If that isthe
case, the agency must explain why the comment does not warrant further agency response, citing authorities or
reasons that support the agency's position and, if appropriate, indicate those circumstances which would trigger
agency reappraisal or further response. Section 1503.4(a). For example, a commentor on a draft EIS on a coal fired
power plant may suggest the aternative of using synthetic fuel. The agency may reject the aternative with a brief
discussion (with authorities) of the unavailability of synthetic fuel within the time frame necessary to meet the need
and purpose of the proposed facility.

A second possibility is that an agency may receive a comment indicating that a particular aternative, while
reasonable, should be modified somewhat, for example, to achieve certain mitigation benefits, or for other reasons.
If the modification is reasonable, the agency should include a discussion of it in the final EIS. For example, a
commentor on adraft EIS on a proposal for a pumped storage power facility might suggest that the applicant's
proposed alternative should be enhanced by the addition of certain reasonable mitigation measures, including the
purchase and setaside of awildlife preserve to substitute for the tract to be destroyed by the project. The modified
alternative including the additional mitigation measures should be discussed by the agency in the final EIS.

A third dightly different possibility isthat acomment on a draft EIS will raise an alternative which is aminor
variation of one of the alternatives discussed in the draft EIS, but this variation was not given any consideration by
the agency. In such a casg, the agency should develop and evaluate the new alternative, if it isreasonable, in the
final EIS. If it is qualitatively within the spectrum of alternatives that were discussed in the draft, a supplemental
draft will not be needed. For example, a commentor on a draft EIS to designate a wilderness area within a National
Forest might reasonably identify a specific tract of the forest, and urge that it be considered for designation. If the
draft EIS considered designation of arange of alternative tracts which encompassed forest area of similar quality
and quantity, no supplementa EIS would have to be prepared. The agency could fulfill its obligation by addressing
that specific aternative in the final EIS.

As another example, an EIS on an urban housing project may analyze the aternatives of constructing 2,000, 4,000,
or 6,000 units. A commentor on the draft EIS might urge the consideration of constructing 5,000 units utilizing a
different configuration of buildings. This alternative is within the spectrum of alternatives already considered, and,
therefore, could be addressed in the final EIS.

A fourth possibility is that a commentor points out an alternative which is not a variation of the proposal or of any
alternative discussed in the draft impact statement, and is a reasonable alternative that warrants serious agency
response. In such a case, the agency must issue a supplement to the draft EIS that discusses this new alternative. For
example, acommentor on adraft EIS on a nuclear power plant might suggest that a reasonable alternative for
meeting the projected need for power would be through peak load management and energy conservation programs.
If the permitting agency has failed to consider that approach in the Draft EIS, and the approach cannot be dismissed
by the agency as unreasonable, a supplement to the Draft EIS, which discusses that alternative, must be prepared. (If
necessary, the same supplement should also discuss substantial changes in the proposed action or significant new
circumstances or information, as required by Section 1502.9(c)(1) of the Council's regulations.)
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If the new alternative was not raised by the commentor during scoping, but could have been, commentors may find
that they are unpersuasive in their efforts to have their suggested alternative analyzed in detail by the agency.
However, if the new alternative is discovered or developed later, and it could not reasonably have been raised during
the scoping process, then the agency must address it in a supplemental draft EIS. The agency is, in any case,
ultimately responsible for preparing an adequate EIS that considers all alternatives.

30. Adoption of EISs. When a cooperating agency with jurisdiction by law intends to adopt alead agency's EIS and
it is not satisfied with the adequacy of the document, may the cooperating agency adopt only the part of the EIS with
which it is satisfied? If so, would a cooperating agency with jurisdiction by law have to prepare a separate EIS or
El'S supplement covering the areas of disagreement with the lead agency?

A. Generally, a cooperating agency may adopt alead agency's EIS without recirculating it if it concludes that its
NEPA requirements and its comments and suggestions have been satisfied. Section 1506.3(a), (c). If necessary, a
cooperating agency may adopt only a portion of the lead agency's EIS and may reject that part of the EIS with which
it disagrees, stating publicly why it did so. Section 1506.3(a).

A cooperating agency with jurisidiction by law (e.g., an agency with independent legal responsibilities with respect
to the proposal) has an independent legal obligation to comply with NEPA. Therefore, if the cooperating agency
determines that the EIS is wrong or inadequate, it must prepare a supplement to the EIS, replacing or adding any
needed information, and must circulate the supplement as a draft for public and agency review and comment. A final
supplemental EIS would be required before the agency could take action. The adopted portions of the lead agency
ElS should be circulated with the supplement. Section 1506.3(b). A cooperating agency with jurisdiction by law will
have to prepare its own Record of Decision for its action, in which it must explain how it reached its conclusions.
Each agency should explain how and why its conclusions differ, if that is the case, from those of other agencies
which issued their Records of Decision earlier.

An agency that did not cooperate in preparation of an EIS may also adopt an EIS or portion thereof. But this would
arise only in rare instances, because an agency adopting an EIS for use in its own decision normally would have
been a cooperating agency. If the proposed action for which the EIS was prepared is substantially the same as the
proposed action of the adopting agency, the EIS may be adopted aslong asit is recirculated as afinal EIS and the
agency announces what it is doing. This would be followed by the 30-day review period and issuance of a Record of
Decision by the adopting agency. If the proposed action by the adopting agency is not substantially the same as that
in [46 FR 18036] the EIS (i.e, if an EIS on one action is being adapted for use in a decision on another action), the
EIS would be treated as a draft and circulated for the normal public comment period and other procedures. Section
1506.3(b).

3la. Application of Regulationsto Independent Regulatory Agencies. Do the Council's NEPA regulations apply
to independent regulatory agencies like the Federal Energy Regulatory Commission (FERC) and the Nuclear
Regulatory Commission?

A. The statutory requirements of NEPA's Section 102 apply to "all agencies of the federal government.” The NEPA
regulations implement the procedural provisions of NEPA as set forth in NEPA's Section 102(2) for all agencies of
the federal government. The NEPA regulations apply to independent regulatory agencies, however, they do not
direct independent regulatory agencies or other agencies to make decisions in any particular way or in away
inconsistent with an agency's statutory charter. Sections 1500.3, 1500.6, 1507.1, and 1507.3.

31b. Can an Executive Branch agency like the Department of the Interior adopt an EI'S prepared by an independent
regulatory agency such as FERC?

A. If an independent regulatory agency such as FERC has prepared an EIS in connection with its approval of a
proposed project, an Executive Branch agency (e.g., the Bureau of Land Management in the Department of the
Interior) may, in accordance with Section 1506.3, adopt the EIS or a portion thereof for its use in considering the
same proposal. In such a case the EIS must, to the satisfaction of the adopting agency, meet the standards for an
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adequate statement under the NEPA regulations (including scope and quality of analysis of alternatives) and must
satisfy the adopting agency's comments and suggestions. If the independent regulatory agency failsto comply with
the NEPA regulations, the cooperating or adopting agency may find that it is unable to adopt the EIS, thus forcing
the preparation of anew EIS or EIS Supplement for the same action. The NEPA regulations were made applicable
to al federal agenciesin order to avoid this result, and to achieve uniform application and efficiency of the NEPA
process.

32. Supplementsto Old EISs. Under what circumstances do old ElSs have to be supplemented before taking action
on aproposal ?

A. Asarule of thumb, if the proposal has not yet been implemented, or if the EIS concerns an ongoing program,
ElSs that are more than 5 years old should be carefully reexamined to determine if the criteriain Section 1502.9
compel preparation of an EIS supplement.

If an agency has made a substantial change in a proposed action that is relevant to environmental concerns, or if
there are significant new circumstances or information relevant to environmental concerns and bearing on the
proposed action or itsimpacts, a supplemental EIS must be prepared for an old EIS so that the agency has the best
possible information to make any necessary substantive changes in its decisions regarding the proposal. Section
1502.9(c).

33a. Referrals. When must areferral of an interagency disagreement be made to the Council ?

A. The Council's referral procedure is a pre-decision referral process for interagency disagreements. Hence, Section
1504.3 requires that a referring agency must deliver its referral to the Council not later than 25 days after publication
by EPA of notice that the final EIS is available (unless the lead agency grants an extension of time under Section
1504.3(b)).

33b. May areferral be made after thisissuance of a Record of Decision?

A. No, except for cases where agencies provide an internal appeal procedure which permits simultaneous filing of
the final EIS and the record of decision (ROD). Section 1506.10(b)(2). Otherwise, as stated above, the processisa
pre-decision referral process. Referrals must be made within 25 days after the notice of availahility of the final EIS,
whereas the final decision (ROD) may not be made or filed until after 30 days from the notice of availability of the
ElIS. Sections 1504.3(b), 1506.10(b). If alead agency has granted an extension of time for another agency to take
action on areferral, the ROD may not be issued until the extension has expired.

34a. Records of Decision. Must Records of Decision (RODs) be made public? How should they be made available?

A. Under the regulations, agencies must prepare a " concise public record of decision,” which contains the el ements
specified in Section 1505.2. This public record may be integrated into any other decision record prepared by the
agency, or it may be separate if decision documents are not normally made public. The Record of Decision is
intended by the Council to be an environmental document (even though it is not explicitly mentioned in the
definition of "environmental document™ in Section 1508.10). Therefore, it must be made available to the public
through appropriate public notice as required by Section 1506.6(b). However, there is no specific requirement for
publication of the ROD itself, either in the Federal Register or elsewhere.

34b. May the summary section in the final Environmental Impact Statement substitute for or constitute an agency's
Record of Decision?

A. No. An environmental impact statement is supposed to inform the decisionmaker before the decision is made.
Sections 1502.1, 1505.2. The Council's regulations provide for a 30-day period after notice is published that the final
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EIS has been filed with EPA before the agency may take final action. During that period, in addition to the agency's
own internal final review, the public and other agencies can comment on the final EIS prior to the agency's final
action on the proposal. In addition, the Council's regulations make clear that the requirements for the summary in an
ElS are not the same as the requirements for a ROD. Sections 1502.12 and 1505.2.

34c. What provisions should Recor ds of Decision contain pertaining to mitigation and monitoring?

A. Lead agencies "shall include appropriate conditions [including mitigation measures and monitoring and
enforcement programs] in grants, permits or other approvals’ and shall "condition funding of actions on mitigation."
Section 1505.3. Any such measures that are adopted must be explained and committed in the ROD.

The reasonabl e aternative mitigation measures and monitoring programs should have been addressed in the draft
and final EIS. The discussion of mitigation and monitoring in a Record of Decision must be more detailed than a
genera statement that mitigation is being required, but not so detailed as to duplicate discussion of mitigation in the
ElS. The Record of Decision should contain a concise summary identification of the mitigation measures which the
agency has committed itself to adopt.

The Record of Decision must also state whether all practicable mitigation measures have been adopted, and if not,
why not. Section 1505.2(c). The Record of Decision must identify the mitigation measures and monitoring and
enforcement programs that have been selected and plainly indicate that they are adopted as part of the agency's
decision. If the proposed action is the issuance of a permit or other approval, the specific details of the mitigation
measures shall then be included as appropriate conditions in whatever grants, permits, funding or other approvals are
being made by the federal agency. Section 1505.3 (a), (b). If the proposal is to be carried out by the [46 FR 18037]
federal agency itself, the Record of Decision should delineate the mitigation and monitoring measures in sufficient
detail to constitute an enforceable commitment, or incorporate by reference the portions of the EIS that do so.

34d. What is the enfor ceability of a Record of Decision?

A. Pursuant to generally recognized principles of federal administrative law, agencies will be held accountable for
preparing Records of Decision that conform to the decisions actually made and for carrying out the actions set forth
in the Records of Decision. This is based on the principle that an agency must comply with its own decisons and
regulations once they are adopted. Thus, the terms of a Record of Decision are enforceable by agencies and private
parties. A Record of Decision can be used to compel compliance with or execution of the mitigation measures
identified therein.

35. Time Required for the NEPA Process. How long should the NEPA process take to compl ete?

A. When an EIS isrequired, the process obviously will take longer than when an EA is the only document prepared.
But the Council's NEPA regulations encourage streamlined review, adoption of deadlines, elimination of duplicative
work, eliciting suggested alternatives and other comments early through scoping, cooperation among agencies, and
consultation with applicants during project planning. The Council has advised agencies that under the new NEPA
regulations even large complex energy projects would require only about 12 months for the completion of the entire
EIS process. For most major actions, this period is well within the planning time that is needed in any event, apart
from NEPA.

The time required for the preparation of program EISs may be greater. The Council also recognizes that some
projects will entail difficult long-term planning and/or the acquisition of certain data which of necessity will require
more time for the preparation of the EIS. Indeed, some proposals should be given more time for the thoughtful
preparation of an EIS and development of a decision which fulfills NEPA's substantive goals.

For cases in which only an environmental assessment will be prepared, the NEPA process should take no more than
3 months, and in many cases substantially less, as part of the normal analysis and approval process for the action.
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36a. Environmental Assessments (EA). How long and detailed must an environmental assessment (EA) be?

A. The environmental assessment is a concise public document which has three defined functions. (1) It briefly
provides sufficient evidence and analysis for determining whether to prepare an EIS; (2) it aids an agency's
compliance with NEPA when no EISis necessary, i.e., it helps to identify better alternatives and mitigation
measures; and (3) it facilitates preparation of an EIS when oneis necessary. Section 1508.9(a).

Since the EA is a concise document, it should not contain long descriptions or detailed data which the agency may
have gathered. Rather, it should contain a brief discussion of the need for the proposal, aternatives to the proposal,
the environmental impacts of the proposed action and alternatives, and alist of agencies and persons consulted.
Section 1508.9(b).

While the regulations do not contain page limits for EA's, the Council has generally advised agencies to keep the
length of EAsto not more than approximately 10-15 pages. Some agencies expressly provide page guidelines (e.g.,
10-15 pages in the case of the Army Corps). To avoid undue length, the EA may incorporate by reference
background data to support its concise discussion of the proposal and relevant issues.

36b. Under what circumstancesis alengthy EA appropriate?

A. Agencies should avoid preparing lengthy EAs except in unusua cases, where a proposal is so complex that a
concise document cannot meet the goals of Section 1508.9 and where it is extremely difficult to determine whether
the proposal could have significant environmental effects. In most cases, however, alengthy EA indicates that an
EISis needed.

37a. Findings of No Significant Impact (FONSI). What isthe level of detail of information that must be included
in afinding of no significant impact (FONSI)?

A. The FONSI is a document in which the agency briefly explains the reasons why an action will not have a
significant effect on the human environment and, therefore, why an EIS will not be prepared. Section 1508.13. The
finding itself need not be detailed, but must succinctly state the reasons for deciding that the action will have no
significant environmental effects, and, if relevant, must show which factors were weighted most heavily in the
determination. In addition to this statement, the FONSI must include, summarize, or attach and incorporate by
reference, the environmental assessment.

37b. What are the criteriafor deciding whether a FONS| should be made available for public review for 30 days
before the agency's final determination whether to prepare an EIS?

A. Public review is necessary, for example, () if the proposal is a borderline case, i.e., when there is areasonable
argument for preparation of an EIS; (b) if it isan unusual case, a new kind of action, or a precedent setting case such
as afirst intrusion of even aminor development into a pristine area; (c) when thereis either scientific or public
controversy over the proposal; or (d) when it involves a proposal which isor is closely similar to one which
normally requires preparation of an EIS. Sections 1501.4(e)(2), 1508.27. Agencies also must allow a period of
public review of the FONS if the proposed action would be located in a floodplain or wetland. E.O. 11988, Sec.
2(a)(4); E.O. 11990, Sec. 2(b).

38. Public Availability of EAsv. FONSIs. Must (EAs) and FONSIs be made public? If so, how should this be
done?

A. Yes, they must be available to the public. Section 1506.6 requires agenciesto involve the public in implementing
their NEPA procedures, and this includes public involvement in the preparation of EAs and FONSIs. These are
public "environmental documents’ under Section 1506.6(b), and, therefore, agencies must give public notice of their
availability. A combination of methods may be used to give notice, and the methods should be tailored to the needs
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of particular cases. Thus, a Federal Register notice of availability of the documents, coupled with notices in national
publications and mailed to interested national groups might be appropriate for proposals that are national in scope.
Local newspaper notices may be more appropriate for regional or site-specific proposals.

The objective, however, isto notify al interested or affected parties. If thisis not being achieved, then the methods
should be reevaluated and changed. Repesated failure to reach the interested or affected public would be interpreted
as aviolation of the regulations.

39. Mitigation Measures Imposed in EAsand FONSIs. Can an EA and FONS| be used to impose enforceable
mitigation measures, monitoring programs, or other requirements, even though there is no requirement in the
regulations in such cases for aformal Record of Decision?

A. Yes. In cases where an environmental assessment is the appropriate environmental document, there still may be
mitigation measures or alternatives that would be desirable to consider and adopt even though the impacts of the
proposal will not be "significant." In such cases, the EA should include a discussion of these measures or
alternatives to "assist [46 FR 18038] agency planning and decisionmaking” and to "aid an agency's compliance with
[NEPA] when no environmental impact statement is necessary.” Section 1501.3(b), 1508.9(a)(2). The appropriate
mitigation measures can be imposed as enforceable permit conditions, or adopted as part of the agency final decision
in the same manner mitigation measures are adopted in the formal Record of Decision that is required in EIS cases.

40. Propriety of Issuing EA When Mitigation Reduces | mpacts. If an environmental assessment indicates that the
environmental effects of a proposal are significant but that, with mitigation, those effects may be reduced to less
than significant levels, may the agency make a finding of no significant impact rather than prepare an EIS? Isthat a
legitimate function of an EA and scoping?

[N.B.: Courts have disagreed with CEQ's position in Question 40. The 1987-88 CEQ Annual Report stated that CEQ
intended to issue additional guidance on thistopic. Ed. note.]

A. Mitigation measures may be relied upon to make a finding of no significant impact only if they are imposed by
statute or regulation, or submitted by an applicant or agency as part of the original proposal. As ageneral rule, the
regulations contempl ate that agencies should use a broad approach in defining significance and should not rely on
the possibility of mitigation as an excuse to avoid the EIS requirement. Sections 1508.8, 1508.27.

If aproposal appears to have adverse effects which would be significant, and certain mitigation measures are then
developed during the scoping or EA stages, the existence of such possible mitigation does not obviate the need for
an EIS. Therefore, if scoping or the EA identifies certain mitigation possibilities without altering the nature of the
overall proposal itself, the agency should continue the EI'S process and submit the proposal, and the potential
mitigation, for public and agency review and comment. Thisis essential to ensure that the final decision is based on
all the relevant factors and that the full NEPA process will result in enforceable mitigation measures through the
Record of Decision.

In some instances, where the proposal itself so integrates mitigation from the beginning that it isimpossible to
define the proposal without including the mitigation, the agency may then rely on the mitigation measuresin
determining that the overall effects would not be significant (e.g., where an application for a permit for a small
hydro dam is based on a binding commitment to build fish ladders, to permit adequate down stream flow, and to
replace any lost wetlands, wildlife habitat and recreational potential). In those instances, agencies should make the
FONSI and EA available for 30 days of public comment before taking action. Section 1501.4(€)(2).

Similarly, scoping may result in aredefinition of the entire project, as aresult of mitigation proposals. In that case,
the agency may alter its previous decision to do an EIS, as long as the agency or applicant resubmits the entire
proposal and the EA and FONSI are available for 30 days of review and comment. One example of thiswould be
where the size and location of a proposed industrial park are changed to avoid affecting a nearby wetland area.
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MEMORANDUM FOR GENERAL COUNSEL S, NEPA
LIAISONS AND PARTICIPANTSIN SCOPING
SUBJECT: SCOPING GUIDANCE

As part of its continuing oversight of the implementation of the NEPA regulations, the Council on Environmental
Quality has been investigating agency experience with scoping. Thisis the process by which the scope of the issues
and alternatives to be examined in an EISis determined. In a project led by Barbara Bramble of the General
Counsel's staff the Council asked federal agenciesto report their scoping experiences, Council staff held meetings
and workshopsin all regions of the country to discuss scoping practice; and a contract study was performed for the
Council to investigate what techniques work best for various kinds of proposals.

Out of this material has been distilled a series of recommendations for successfully conducting scoping. The
attached guidance document consists of advice on what works and what does not, based on the experience of many
agencies and other participants in scoping. It contains no new legal requirements beyond those in the NEPA
regulations. It is intended to make generally available the results of the Council's research, and to encourage the use
of better techniques for ensuring public participation and efficiency in the scoping process.

NICHOLASC. YOST
General Counsal Scoping Guidance

|. Introduction
A. Background of this document
B. What scoping is and what it can do
11. Advicefor Government Agencies Conducting Scoping
A. General context
B. Step-by-step through the process
1. Sart scoping after you have enough information
2. Prepare an information packet
3. Design the scoping process for each project
4. Issuing the public notice
5. Conducting a public meeting
6. What to do with the comments
7. Allocating work assignments and setting schedules
8. Afewideasto try
C. Fitfdls
1. Closed meetings
2. Contacting interested groups
3. Tiering
4. Scoping for unusual programs
D. Lead and Cooperating Agencies
I11. Advice for Public Participants
A. Public input is often only negative
B. Issues are too broad
C. Impacts are not identified
V. Brief Points For Applicants
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|. Introduction

A. Background of this document.

In 1978, with the publication of the proposed NEPA regulations (since adopted as formal rules, 40 C.F.R. Parts
1500-1508), the Council on Environmental Quality gave formal recognition to an increasingly used term -- scoping.
Scoping is an idea that has long been familiar to those involved in NEPA compliance: In order to gage effectively
the preparation of an environmental impact statement (EIS), one must determine the scope of the document - that is,
what will be covered, and in what detail. Planning of this kind was a norma component of EIS preparation. But the
consideration of issues and choice of alternatives to be examined was in too many cases completed outside of public
view. The innovative approach to scoping in the regulationsis that the process is open to the public and state and
local averments, as well as to affected federal agencies. This open process gives rise to important new opportunities
for better and more efficient NEPA analyses; and simultaneoudly places new responsibilities on public and agency
participants alike to surface their concerns early. Scoping helpsinsure that real problems are identified early and
properly studied; that issues that are of no concern do not consume time and effort; that the draft statement when
first made public is balanced and thorough; and that the delays occasioned by re-doing an inadequate draft are
avoided. Scoping does not create problems that did not already exist; it ensures that problems that would have been
raised anyway are identified early in the process.

Many members of the public as well as agency staffs engaged in the NEPA process have told the Council that the
open scoping requirement is one of the most far-reaching changes engendered by the NEPA regulations. They have
predicted that scoping could have a profound positive effect on environmental analyses, on the impact statement
process itself, and ultimately on decisionmaking.

Because the concept of open scoping was new, the Council decided to encourage agencies innovation without
unduly restrictive guidance. Thus the regulations relating to scoping are very simple. They state that "there shall be
an early and open process for determining the scope of issues to be addressed” which "shall be termed scoping,” but
they lay down few specific requirements. (Section 1501.7). They require an open process with public notice;
identification of significant and insignificant issues; allocation of EIS preparation assignments; identification of
related analysis requirements in order to avoid duplication of work; and the planning of a schedule for EIS
preparation that meshes with the agency's decisionmaking schedule. (Section 1501.7(a)). The regulations encourage
but do not require, setting time limits and page limits for the EIS, and holding scoping meetings. (Section
1501.7(b)). Aside from these general outlines, the regulations left the agencies on their own. The Council did not
believe, and still does not, that it is hecessary or appropriate to dictate the specific manner in which over 100 federa
agencies should deal with the public. However, the Council has received several requests for more guidance. In
1980 we decided to investigate the agency and public response to the scoping requirement, to find out what was
working and what was not, and to share this with all agencies and the public.

The Council first conducted its own survey, asking federal agencies to report some of their scoping experiences. The
Council then contracted with the American Arbitration Association and Clark McGlennon Associates to survey the
scoping techniques of major agencies and to study several innovative methods in detail. Council staff conducted a
two-day workshop in Atlantain June 1980, to discuss with federal agency NEPA staff and severa EIS contractors
what seems to work best in scoping of different types of proposals, and discussed scoping with federal, state and
local officialsin meetingsin all 10 federal regions.

This document is a distillation of all the work that has been done so far by many people to identify valuable scoping
techniques. It is offered as a guide to encourage success and to help avoid pitfalls. Since scoping methods are still
evolving, the Council welcomes any cements on this guide, and may add to it or revise it in coming years.
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B. What scoping is and what it can do.

Scoping is often the first contact between proponents of a proposal and the public. Thisfact is the source of the
power of scoping and of the trepidation that it sometimes evokes. If a scoping meeting is held, people on both sides
of anissue will be in the same room and, if all goes well, will speak to each other. The possibilities that flow from
this situation are vast. Therefore, alarge portion of this document is devoted to the productive management of
meetings and the de-fusing of possible heated disagreements.

Even if ameeting is not held, the scoping process leads EIS preparers to think about the proposal early on, in order
to explain it to the public and affected agencies. The participants respond with their own concerns about significant
issues and suggestions of aternatives. Thus as the draft EIS is prepared, it will include, from the beginning, a
reflection or at least an acknowledgement of the cooperating agencies and the public's concerns. This reduces the
need for changes after the draft is finished, because it reduces the chances of overlooking a significant issue or
reasonable alternative. It also in many cases increases public confidence in NEPA and the decisionmaking process,
thereby reducing delays, such as from litigation, later on when implementing the decisions. As we will discuss
further in this document, the public generally responds positively when its views are taken seriously, even if they
cannot be wholly accommodated.

But scoping is not simply another "public relations’ meeting requirement. It has specific and fairly limited
objectives: (a) to identify the affected public, and agency concerns; (b) to facilitate an efficient EIS preparation
process, through assembling the cooperating agencies, assigning EIS writing tasks, ascertaining all the related
permits and reviews that must be scheduled concurrently, and setting time or page limits; (c) to define the issues and
alternatives that will be examined in detail in the EIS while simultaneously devoting less attention and time to issues
which cause no concern; and (d) to save timein the overall process by helping to ensure that draft statements
adequately address relevant issues, reducing the possibility that new comments will cause a statement to be rewritten
or supplemented.

Sometimes the scoping process enables early identification of afew serious problems with a proposal, which can be
changed or solved because the proposal is still being developed. In these cases, scoping the EIS can actually lead to
the solution of a conflict over the proposed action itself. We have found that this extra benefit of scoping occurs
fairly frequently. But it cannot be expected in most cases, and scoping can still be considered successful when
conflicts are clarified but not solved. This guide does not presume that resolution of conflicts over proposalsisa
principal goal of scoping, becauseit isonly possible in limited circumstances. Instead, the Council views the
principal goal of scoping to be an adequate and efficiently prepared EIS. our suggestions and recommendations are
aimed at reducing the conflicts among affected interests that impede this limited objective. But we are aware of the
possibilities of more general conflict resolution that are inherent in any productive discussions among interested
parties. We urge all participants in scoping processes to be alert to this larger context, in which scoping could prove
to be the first step in environmental problem solving.

Scoping can lay afirm foundation for the rest of the decisionmaking process. If the EIS can be relied upon to
include all the necessary information for formulating policies and making rational choices, the agency will be better
able to make a sound and prompt decision. In addition, if it is clear that all reasonable alternatives are being
serioudly considered, the public will usually be more satisfied with the choice among them.

I1. Advice for Government Agencies Conducting Scoping
A. General context.
Scoping is a process, not an event or a meeting. It continues throughout the planning for an EIS, and may involve a

series of meetings, telephone conversations, or written comments from different interested groups. Because it isa
process, participants must remain flexible. The scope of an EIS occasionally may need to be modified later if anew
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issue surfaces, no matter how thorough the scoping was. But it makes sense to try to set the scope of the statement as
early as possible.

Scoping may identify people who already have knowledge about a site or an alternative proposal or arelevant study,
and induce them to make it available. This can save alot of research time and money. But people will not cane
forward unless they believe their views and materials will receive serious consideration. Thus scoping isacrucia
first step toward building public confidence in afair environmental analysis and ultimately afair decisionmaking
process.

One further point to remember: the lead agency cannot shed its responsibility to assess each significant impact or
alternative even if oneisfound after scoping. But anyone who hangs back and fails to raise something that
reasonably could have been raised earlier on will have a hard time prevailing during later stages of the NEPA
process or if litigation ensues. Thus a thorough scoping process does provide some protection against subsequent
lawsuits.

B. Step-by-step through the process.

1. Start scoping after you have enough infor mation.

Scoping cannot be useful until the agency knows enough about the proposed action to identify most of the affected
parties, and to present a coherent proposal and a suggested initial list of environmental issues and alternatives. Until
that time there is no way to explain to the public or other agencies what you want them to get involved in. So the
first stage is to gather preliminary information from the applicant, or to compose a clear picture of your proposal, if
it is being developed by the agency.

2. Prepare an information packet.

In many cases, scoping of the EIS has been preceded by preparation of an environmental assessment (EA) asthe
basis for the decision to proceed with an EIS. In such cases, the EA will, of course, include the preliminary
information that is needed. If you have not prepared an EA, you should put together a brief information packet
consisting of adescription of the proposal, an initial list of impacts and alternatives, maps, drawings, and any other
material or references that can help the interested public to understand what is being proposed. The proposed work
plan of the EIS is not usually sufficient for this purpose. Such documents rarely contain a description of the goals of
the proposal to enable readers to develop alternatives. At this stage, the purpose of the information is to enable
participants to make an intelligent contribution to scoping the EIS. Because they will be helping to plan what will be
examined during the environmental review, they need to know where you are now in that planning process. Include
in the packet a brief explanation of what scoping is, and what procedure will be used, to give potential participants a
context for their involvement. Be sure to point out that you want comments from participants on very specific
matters. Also reiterate that no decision has yet been made on the contents of the EIS, much less on the proposal
itself. Thus, explain that you do not yet have a preferred alternative, but that you may identify the preferred
alternative in the draft EIS. (See Section 1502.14(€)). This should reduce the tendency of participants to perceive the
proposal as aready a definite plan. Encourage them to focus on recommendations for improvements to the various
alternatives. Same of the complaints alleging that scoping can be a waste of time stem from the fact that the
participants may not know what the proposal is until they arrive at a meeting. Even the most intelligent among us
can rarely make useful, substantive comments on the spur of the moment. Don't expect helpful suggestions to result
if participants are put in such a position.

3. Design the scoping process for each project.

Thereis no established or required procedure for scoping. The process can be carried out by meetings, telephone
conversations, written cements, or a combination of all three. It isimportant to tailor the type, the timing and the
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location of public and agency comments to the proposal at hand. For example, a proposal to adopt aland
management plan for a National Forest in a sparsely populated region may not lend itself to calling a single meeting
in acentral location. While people living in the area and elsewhere may be interested, any meeting place will be
inconvenient for most of the potential participants. one solution is to distribute the information packet, solicit written
comments, list atelephone number with the some of the scoping coordinator, and invite comments to be phoned in.
Otherwise, small meetings in several locations may be necessary when face-to-face communication is important. In
another case, a site-specific construction project may be proposed. This would be a better candidate for a central
scoping meeting. But you must first find out if anyone would be interested in attending such a meeting. If you
simply assume that a meeting is necessary, you may hire a hall and a stenographer, assemble your staff for a
meeting, and find that nobody shows up. There are many proposals that just do not generate sufficient public interest
to cause people to attend another public meeting. So awise early step is to contact known local citizens groups and
civic leaders. In addition, you may suggest in your initial scoping notice and information packet that all those who
desire a meeting should call to request one. That way you will only hear from those who are serioudly interested in
attending. The question of where to hold a meeting is a difficult one in many cases. Except for site specific
construction projects, it may be unclear where the interested parties can be found. For example, an EIS on amajor
energy development program may involve policy issues and aternatives to the program that are of interest to public
groups al over the nation, and to agencies headquartered in Washington, D.C., while the physical impacts might be
expected to be felt most strongly in a particular region of the country. In such a case, if personal contact is desired,
several meetings would be necessary, especially in the affected region and in Washington, to enable all intereststo
be heard. As a general guide, unless a proposal has no site-specific impacts, scoping meetings should not be
confined to Washington. Agencies should try to dlicit the views of people who are closer to the affected regions. The
key isto beflexible. It may not be possible to plan the whole scoping process at the outset, unless you know who all
the potential players are. Y ou can start with written comments, move on to an informal meeting, and hold further
meetingsif desired. There are several reasons to hold a scoping meeting. First, some of the best effects of scoping
stem from the fact that all parties have the opportunity to meet one another and to listen to the concerns of the
others. Thereis no satisfactory substitute for personal contact to achieve this result. If there is any possibility that
resolution of underlying conflicts over a proposal may be achieved, thisis always enhanced by the development of
personal and working relationships among the parties. Second, even in a conflict situation people usualy respond
positively when they are treated as partners in the project review process. If they feel confident that their views were
actually heard and taken seriously, they will be more likely to be satisfied that the decisionmaking process was fair
even if they disagree with the outcome. It is much easier to show people that you are listening to them if you hold a
face-to-face meeting where they can see you writing down their points, than if their only contact is through written
comments. If you suspect that a particular proposal could benefit from a meeting with the affected public at any time
during its review, the best time to have the meeting is during this early scoping stage. The fact that you are willing to
discuss openly a proposal before you have committed substantial resourcesto it will often enhance the chances for
reaching an accord. If you decide that a public meeting is appropriate, you still must decide what type of meeting, or
how many meetings, to hold. We will discuss meetings in detail below in "Conducting a Public Meeting." But as
part of designing the scoping process, you must decide between a single meeting and multiple ones for different
interest groups, and whether to hold a separate meeting for government agency participants. The single large public
meeting brings together all the interested parties, which has both advantages and disadvantages. If the meeting is
efficiently run, you can cover alot of interests and issues in a short time. And a single meeting does reduce agency
travel time and expense. In some cases it may be an advantage to have all interest groups hear each other’ s concerns,
possibly promoting compromise. It is definitely important to have the staffs of the cooperating agencies, aswell as
the lead agency, hear the public views of what the significant issues are; and it will be difficult and expensive for the
cooperating agencies to attend several meetings. But if there are opposing groups of citizens who feel strongly on
both sides of an issue, the setting of the large meeting may needlessly create tension and an emotional confrontation
between the groups. Moreover, some people may feel intimidated in such a setting, and won't express themselves at
all. The principal drawback of the large meeting, however, isthat it is generaly unwieldy. To keep order, discussion
islimited, dialogue is difficult, and often all participants are frustrated, agency and public alike. Large meetings can
serve to identify the interest groups for future discussion, but often little else is accomplished. Large meetings often
become "events' where grandstanding substitutes for substantive comments. Many agencies resort to aformal
hearing-type format to maintain control, and this can cause resentments among participants who came to the meeting
expecting aresponsive discussion. For these reasons, we recommend that meetings be kept small and informal, and
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that you hold several, if necessary, to accommodate the different interest groups. The other solution isto break a
large gathering into small discussion groups, which is discussed below. Using either method increases the likelihood
that participants will level with you and communicate their underlying concerns rather than make an emotional
statement just for effect. Moreover, in our experience, a separate meeting for cooperating agencies is quite
productive. Working relationships can be forged for the effective participation of all involved in the preparation of
the EIS. Work assignments are made by the lead agency, a schedule may be set for production of parts of the draft
ElS, and information gaps can be identified early. But a productive meeting such as this is not possible at the very
beginning of the process. It can only result from the same sort of planning and preparation that goes into the public
meetings. We discuss below the special problems of cooperating agencies, and their information needs for effective
participation in scoping.

4. Issuing the public notice.

The preliminary look at the proposal, in which you devel op the information packet discussed above, will enable you
to tell what kind of public notice will be most appropriate and effective. Section 1501.7 of the NEPA regulations
requires that a notice of intent to prepare an EIS must be published in the Federal Register prior to initiating scoping.
This means that one of the appropriate means of giving public notice of the upcoming scoping process could be the
same Federal Register notice. And because the notice of intent must be published anyway, the scoping notice would
be essentially free. But use of the Federal Register is not an absolute requirement, and other means of public notice
often are more effective, including local newspapers, radio and TV, posting notices in public places, etc. (See
Section 1506.6 of the regulations.) What isimportant is that the notice actually reach the affected public. If the
proposal isan important new national policy in which national environmental groups can be expected to be
interested, these groups can be contacted by form letter with ease. (See the Conservation Directory for alist of
national groups.) Similarly, for proposals that may have major implications for the business community, trade
associations can be helpful means of alerting affected groups. The Federal Register notice can be relied upon to
notify others that you did not know about. But the Federal Register is of little use for reaching individuals or local
groups interested in a site-specific proposal. Therefore noticesin local papers, lettersto local government officials
and personal contact with afew known interested individuals would be more appropriate. Land owners abutting any
proposed project site should be notified individually. Remember that issuing press releases to newspapers, and radio
and TV stations is not enough, because they may not be used by the media unless the proposal is considered
"newsworthy." If the proposal is controversial, you can try alerting reporters or editors to an upcoming scoping
meeting for coverage in special weekend sections used by many papers. But placing a notice in the legal notices
section of the paper is the only guarantee that it will be published.

5. Conducting a public meeting.

In our study of agency practice in conducting scoping, the most interesting information on what works and doesn't
work involves the conduct of meetings. Innovative techniques have been developed, and experience shows that these
can be successful. One of the most important factors turns out to be the training and experience of the moderator.
The U.S. Office of Personnel Management and others give training courses on how to run a meeting effectively.
Specific techniques are taught to keep the meeting on course and to deal with confrontations. These techniques are
sometimes called "meeting facilitation skills." When holding a meeting, the principle thing to remember about
scoping isthat it isa processto initiate preparation of an EIS. It is not concerned with the ultimate decision on the
proposal. A fruitful scoping process leads to an adequate environmental analysis, including all reasonable
alternatives and mitigation measures. This limited goal isin the interest of all the participants, and thus offers the
possibility of agreement by the parties on this much at least. To run a successful meeting you must keep the focus on
this positive purpose. At the point of scoping therefore, in one sense all the parties involved have a common goal,
which is a thorough environmental review. If you emphasize thisin the meeting you can stop any grandstanding
speeches without a heavy hand, by simply asking the speaker if he or she has any concrete suggestions for the group
on issues to be covered in the EIS. By frequently drawing the meeting back to this central purpose of scoping, the
opponents of a proposal will see that you have not already made a decision, and they will be forced to deal with the
real issues. In addition, when people see that you are genuinely seeking their opinion, some will volunteer useful
information about a particular subject or site that they may know better than anyone on your Staff. Aswe stated
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above, we found that informal meetings in mall groups are the most satisfactory for eliciting useful issues and
information. Small groups can be formed in two ways: you can invite different interest groups to different meetings,
or you can break alarge number into small groups for discussion. One successful model is used by the Army Corps
of Engineers, among others. In cases where a public meeting is desired, it is publicized and scheduled for alocation
that will be convenient for as many potentia participants as possible. The information packet is made available in
several ways, by sending it to those known to be interested, giving a telephone number in the public notices for use
in requesting one, and providing more at the door of the meeting place as well. As participants enter the door, each
is given anumber. Participants are asked to register their name, address and/or telephone number for use in future
contact during scoping and the rest of the NEPA process. The first part of the meeting is devoted to a discussion of
the proposal in general, covering its purpose, proposed location, design, and any other aspects that can be presented
in alecture format. A question and answer period concerning this information is often held at thistime. Then if there
are more than 15 or 20 attendees at the meeting, the next step is to break it into small groups for more intensive
discussion. At this point, the numbers held by the participants are used to assign them to small groups by sequence,
random drawing, or any other method. Each group should be no larger than 12, and 8-10 is better. The groups are
informed that their task isto prepare alist of significant environmental issues and reasonable alternatives for
analysisin the EIS. These lists will be presented to the main group and combined into a master list, after the
discussion groups are finished. The rules for how priorities are to be assigned to the issues identified by each group
should be made clear before the large group breaks up. Some agencies ask each group member to vote for the 5 or
10 most important issues. After tallying the votes of individual members, each group would only report out those
issues that received a certain number of votes. In this way only those items of most concern to the members would
even make the list compiled by each group. Some agencies go further, and only let each group report out the top few
issues identified. But you must be careful not to ignore issues that may be considered a medium priority by many
people. They may still be important, even if not in the top rank. Thus instead of simply voting, the members of the
groups should rank the listed issuesin order of perceived importance. Points may be assigned to each item on the
basis of the rankings by each member, so that the group can compile alist of itsissuesin priority order. Each group
should then be asked to assign cut-off numbers to separate high, medium and low priority items. Each group should
then report out to the main meeting all of itsissues, but with priorities clearly assigned. One member of the lead
agency or cooperating agency staff should join each group to answer questions and to listen to the participants
expressions of concern. It has been the experience of many of those who have tried this method that it is better not to
have the agency person lead the group discussions. There does need to be a leader, who should be chosen by the
group members. In this way, the agency staff member will not be perceived as forcing his opinions on the others. If
the agency has a sufficient staff of formally trained "meeting facilitators,” they may be able to achieve the same
result even where agency staff people lead the discussion groups. But absent such training, the staff should not lead
the discussion groups. A good technique is to have the agency person serve as the recording secretary for the group,
writing down each impact and alternative that is suggested for study by the participants. This enhances the neutral
status of the agency representative, and ensures that he is perceived as listening and reacting to the views of the
group. Frequently, the recording of issues is done with alarge pad mounted on the wall like a blackboard, which has
been well received by agency and public aike, because all can see that the views expressed actually have been heard
and understood. When the issues are listed, each must be clarified or combined with others to eliminate duplication
or fuzzy concepts. The agency staff person can actually lead in this effort because of his need to reflect on paper
exactly what the issues are. After the group haslisted al the environmental impacts and alternatives and any other
issues that the members wish to have considered, they are asked to discuss the relative merits and importance of
each listed item. The group should be reminded that one of itstasksis to eliminate insignificant issues. Following
this, the members assign priorities or vote using one of the methods described above. The discussion groups are then
to return to the large meeting to report on the results of their ranking. At this point further discussion may be useful
to seek a consensus on which issues are really insignificant. But the moderator must not appear to be ruthlessly
eliminating issues that the participants ranked of high or medium importance. The best that can usually be achieved
isto "de-emphasize" some of them, by placing them in the low priority category.

6. What to do with the comments.
After you have comments from the cooperating agencies and the interested public, you must evaluate them and
make judgments about which issues are in fact significant and which ones are not. The decision of what the EIS
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should contain is ultimately made by the lead agency. But you will now know what the interested participants
consider to be the principal areas for study and analysis. Y ou should be guided by these concerns, or be prepared to
briefly explain why you do not agree. Every issue that israised as a priority matter during scoping should be
addressed in some manner in the EIS, either by in-depth analysis, or at least a short explanation showing that the
issue was examined, but not considered significant for one or more reasons. Some agencies have complained that the
timesavings claimed for scoping have not been realized because after public groups raise numerous minor matters,
they cannot focus the EI'S on the significant issues. It istrue that it is aways easier to add issues than it isto subtract
them during scoping. And you should realize that trying to eliminate a particular environmental impact or alternative
from study may arouse the suspicions of some people. Cooperating agencies may be even more reluctant to
eliminate issues in their areas of special expertise than the public participants. But the way to approach it is to seek
consensus on which issues are less important. These issues may then be de-emphasized in the EIS by a brief
discussion of why they were not examined in depth. If no consensus can be reached, it is still your responsibility to
select the significant issues. The lead agency cannot abdicate its role and simply defer to the public. Thus a group of
participants at a scoping meeting should not be able to "vote" an insignificant matter into abig issue. If acertain
issueisraised and in your professional judgment you believe it is not significant, explain clearly and briefly in the
EISwhy it is not significant. Thereis no need to devote time and pagesto it in the EISif you can show that it is not
relevant or important to the proposed action. But you should address in some manner al matters that were raised in
the scoping process, either by an extended analysis or a brief explanation showing that you acknowledge the
concern. Several agencies have made a practice of sending out a post-scoping document to make public the
decisions that have been made on what issuesto cover in the EIS. Thisis not a requirement, but in certain
controversia cases it can be worthwhile. Especially when scoping has been conducted by written comments, and
there has been no face-to-face contact, a post-scoping document is the only assurance to the participants that they
were heard and understood until the draft EIS comes out. Agencies have acknowledged to us that "letters instead of
meetings seem to get disregarded easier.” Thus areasonable quid pro quo for relying on comment letters would be to
send out a post-scoping document as feedback to the commentors. The post-scoping document may be as brief asa
list of impacts and alternatives selected for analysis; it may consist of the "scope of work™ produced by the lead and
cooperating agencies for their own EIS work or for the contractor; or it may be a special document that describes al
the issues and explains why they were selected.

7. Allocating wor k assignments and setting schedules.

Following the public participation in whatever form, and the selection of issues to be covered, the lead agency must
allocate the EIS preparation work among the available resources. If there are no cooperating agencies, the lead
agency allocates work among its own personnel or contractors. If there are cooperating agencies involved, they may
be assigned specific research or writing tasks. The NEPA regulations require that they normally devote their own
resources to the issues in which they have specia expertise or jurisdiction by law. (Sections 1501.6(b)(3), (5), and
1501.7(a)(4)). In al cases, the lead agency should set a schedule for completion of the work, designate a project
manager and assign the reviewers, and must set atime limit for the entire NEPA analysis if requested to do so by an
applicant. (Section 1501.8).

8. A few ideastotry.

- a Route design workshop As part of a scoping process, a successful innovation by one agency involved
route selection for arailroad. The agency invited representatives of the interested groups (identified at a
previous public meeting) to try their hand at designing alternative routes for a proposed rail segment.
Agency staff explained design constraints and evaluation criteria such as the desire to minimize damage to
prime agricultural land and valuable wildlife habitat. The participants were divided into small groups for a
few hours of intensive work. After learning of the real constraints on alternative routes, the participants had
a better understanding of the agency's and applicant's viewpoints. Two of the participants actually
supported alternative routes that affected their own land because the overall impacts of these routes
appeared less adverse. The participants were asked to rank the five aternatives they had devised and the
top two were included in the EIS. But the agency did not permit the groups to apply the same evaluation
criteriato the routes proposed by the applicant or the agency. Thus public confidence in the process was not
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as high asit could have been, and probably was reduced when the applicant's proposa was ultimately
selected. The Council recommends that when a hands-on design workshop is used, the assignment of the
group be expanded to include evaluation of the reasonableness of all the suggested aternatives.

b. Hotline Several agencies have successfully used a special telephone number, essentially a hotline, to take
public comments before, after, or instead of a public meeting. It helps to designate a named staff member to
receive these calls so that sane continuity and personal relationships can be devel oped.

c. Videotape of sites A videotape of proposed sitesis an excellent tool for explaining site differences and
limitations during the lecture-format part of a scoping meeting.

d. Videotape meetings one agency has videotaped whole scoping meetings. Staff found that the participants
took their roles more seriously and the taping appeared not to precipitate grandstanding tactics.

e. Review committee Success has been reported from one agency which sets up review committees,
representing all interested groups, to oversee the scoping process. The committees help to design the
scoping process. |n cooperation with the lead agency, the committee reviews the materials generated by the
scoping meeting. Again, however, the final decision on EIS content is the responsibility of the lead agency.
f. Consultant as meeting moderator 1n some hotly contested cases, several agencies have used the EIS
consultant to actually run the scoping meeting. Thisis permitted under the NEPA regulations and can be
useful to de-fuse atense atmosphere if the consultant is perceived as a neutra third party. But the
responsible agency officials must attend the meetings. There is no substitute for developing a relationship
between the agency officials and the affected parties. Moreover, if the responsible officials are not
prominently present, the public may interpret that to mean that the consultant is actually making the
decisions about the EIS, and not the lead agency.

0. Money saving tips Remember that money can be saved by using conference calls instead of meetings,
tape-recording the meetings instead of hiring a stenographer, and finding out whether people want a
meeting before announcing it.

C. Pitfalls.

We list here some of the problems that have been experienced in certain scoping cases, in order to enable others to
avoid the same difficulties.

1. Closed mesetings.
In response to informal advice from CEQ that holding separate meetings for agencies and the public would be
permitted under the regulations and could be more productive, one agency scheduled a scoping meeting for the
cooperating agencies same weeks in advance of the public meeting. Apparently, the lead agency felt that the views
of the cooperating agencies would be more candidly expressed if the meeting were closed. In any event, severd
members of the public learned of the meeting and asked to be present. The lead agency acquiesced only after
newspaper reporters were able to make a story out of the closed session. At the meeting, the members of the public
were informed that they would not be allowed to speak, nor to record the proceedings. Theill feeling aroused by this
chain of events may not be repaired for along time. Instead, we would suggest the following possibilities:

- a Although separate meetings for agencies and public groups may be more efficient, there is no magic to
them. By all means, if someone insists on attending the agency meeting, let him. There is nothing as secret
going on there as he may think there isif you refuse him admittance. Better yet, have your meeting of
cooperating agencies after the public meeting. That may be the most logical time anyway, since only then
can the scope of the EIS be decided upon and assignments made among the agencies. If it iswell done, the
public meeting will satisfy most people and show them that you are listening to them.

b. Always permit recording. In fact, you should suggest it for public meetings. All parties will feel better if
there is arecord of the proceeding. Thereis no need for a stenographer, and tape is inexpensive. It may
even be better then a typed transcript, because staff and decision- makers who did not attend the meeting
can listen to the exchange and may learn alot about public perceptions of the proposal.
¢. When people are admitted to a meeting, it makes no sense to refuse their requests to speak. However,
you can legitimately limit their statements to the subject at hand - scoping. Y ou do not have to permit some
parti ci pants to waste the others time if they refuse to focus on the impacts and alternatives for inclusion in
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the EIS. Having atape of the proceedings could be useful after the meeting if there is some question that
speakers were improperly silenced. But it takes an experienced moderator to handle a situation like this.

d. The scoping stage is the time for building confidence and trust on all sides of a proposal, because thisis
the only time when there is a cannon enterprise. The attitudes formed at this stage can carry through the
project review process. Certainly it is difficult for thingsto get better. So foster the good will aslong as you
can by listening to what is being said during scoping. It is possible that out of that dialogue may appear
recommendations for changes and mitigation measures that can turn a controversia fight into an acceptable
proposal.

2. Contacting interested groups.

Some problems have arisen in scoping where agencies failed to contact all the affected parties, such as industries or
state and local governments. In one case, a panel was assembled to represent various interests in scoping an EISon a
wildlife-related program. The agency had an excellent format for the meeting, but the panel did not represent
industries that would be affected by the program or interested state and local governments. As aresult, the EIS may
fail to reflect the issues of concern to these parties. Another agency reported to us that it failed to contact parties
directly because staff feared that if they missed someone they would be accused of favoritism. Thus they relied on
the issuance of press releases which were not effective. Many people who did not learn about the meetingsin time
sought additional meeting opportunities, which cost extra money and delayed the process. In our experience, the
attempt to reach people is worth the effort. Even if you miss someone, it will be clear that you tried. Y ou can enlist a
few representatives of an interest group to help you identify and contact others. Trade associations, chambers of
commerce, local civic groups, and local and national conservation groups can spread the word to members.

3. Tiering.

Many people are not familiar with the way environmental impact statements can be "tiered" under the NEPA
regulations, so that issues are examined in detail at the stage that decisions on them are being made. See Section
1508.28 of the regulations. For example, if a proposed program is under review, it is possible that site specific
actions are not yet proposed. In such a case, these actions are not addressed in the EIS on the program, but are
reserved for alater tier of analysis. If tiering is being used, this concept must be made clear at the outset of any
scoping meeting, so that participants do not concentrate on issues that are not going to be addressed at this time. If
you can specify when these other issues will be addressed it will be easier to convince people to focus on the matters
at hand.

4. Scoping for unusual programs.

One interesting scoping case involved proposed changes in the Endangered Species Program. Among the impacts to
be examined were the effects of this conservation program on user activities such as mining, hunting, and timber
harvest, instead of the other way around. Because of this reverse twist in the impacts to be analyzed, some
participants had difficulty focusing on useful issues. Apparently, if the subject of the EISis unusual, it will be even
harder than normal for scoping participants to grasp what is expected of them. In the case of the Endangered Species
Program EIS, the agency planned an intensive 3-day scoping session, successfully involved the participants, and
reached accord on several issues that would be important for the future implementation of the program. But the
participants were unable to focus on impacts and program alternatives for the EIS. We suggest that if the intensive
session had been broken up into 2 or 3 meetings separated by days or weeks, the participants might have been able
to get used to the new way of thinking required, and thereby to participate more productively. Programmatic
proposals are often harder to deal with in a scoping context than site specific projects. Thus extra care should be
taken in explaining the goals of the proposal and in making the information available well in advance of any
meetings.
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D. Lead and Cooperating Agencies.

Some problems with scoping revolve around the relationship between lead and cooperating agencies. Some agencies
are still uncomfortable with these roles. The NEPA regulations, and the 40 Questions and Answers about the NEPA
Regulate 46 Fed. Reg. 18026, (March 23, 1981) describe in detail the way agencies are now asked to cooperate on
environmental analyses. (See Questions 9, 14, and 30.) We will focus here on the early phase of that cooperation. It
isimportant for the lead agency to be as specific as possible with the cooperating agencies. Tell them what you want
them to contribute during scoping: environmental impacts and alternatives. Some agencies still do not understand
the purpose of scoping. Be sure to contact and involve representatives of the cooperating agencies who are
responsible for NEPA-related functions. The lead agency will need to contact staff of the cooperating agencies who
can both help to identify issues and alternatives and commit resources to a study, agree to a schedule for EIS
preparation, or approve alist of issues as sufficient. In scene agencies that will be at the district or state office level
(e.g., Corps of Engineers, Bureau of Land Management, and Soil Conservation Service) for all but exceptional
cases. in other agencies you must go to regional offices for scoping comments and commitments (e.g., EPA, Fish
and Wildlife Service, Water and Power Resources Service). In still others, the field offices do not have NEPA
responsibilities or expertise and you will deal directly with headquarters (e.g., Federal Energy Regulatory
Commission, Interstate Commerce Commission). In all cases you are looking for the office that can give you the
answers you need. So keep trying until you find the organizational level of the cooperating agency that can give you
useful information and that has the authority to make commitments. As stated in 40 Questions and Answers about
the NEPA Regulations, the lead agency has the ultimate responsibility for the content of the EI'S, but if it leaves out
asignificant issue or ignores the advice and expertise of the cooperating agency, the EIS may be found later to be
inadequate. (46 Fed. Beg. 18030, Question 14b.) At the same time, the cooperating agency will be concerned that
the EIS contain material sufficient to satisfy its decisionmaking needs. Thus, both agencies have astakein
producing a document of good quality. The cooperating agencies should be encouraged not only to participate in
scoping but also to review the decisions made by the lead agency about what to include in the EIS. Lead agencies
should alow any information needed by a cooperating !agency to be included, and any issues of concern to the
cooperating agency should be covered, but it usually will have to be at the expense of the cooperating agency.
Cooperating agencies have at |east as great a need as the general public for advance information on a proposal
before any scoping takes place. Agencies have reported to us that information from the lead agency is often too
sketchy or comes too late for informed participation. Lead agencies must clearly explain to all cooperating agencies
what the proposed action is conceived to be at this time, and what present alternatives and issues the lead agency
sees, before expecting other agencies to devote time and money to a scoping session. Informal contacts among the
agencies before scoping gets underway are valuable to establish what the cooperating agencies will need for
productive scoping to take place. Some agencies will be called upon to be cooperators more frequently than others,
and they may lack the resources to respond to the numerous requests. The NEPA regulations permit agencies
without jurisdiction by law (i.e., no approval authority over the proposal) to decline the cooperating agency role.
(Section 1501.6(c)). But agencies that do have jurisdiction by law cannot opt out entirely and may have to reduce
their cooperating effort devoted to each EIS. (See Section 1501.6(c) and 40 Questions and Answers about the NEPA
Regulations, 46 Fed. Reg. 18030, Question 14a.) Thus, cooperators would be greatly aided by a priority list from the
lead agency showing which proposals most need their help. Thiswill lead to a more efficient allocation of resources.
Some cooperating agencies are still holding back at the scoping stage in order to retain a critical position for later in
the process. "They either avoid the scoping sessions or fail to contribute, and then raise objections in comments on
the draft EIS. We cannot emphasize enough that the whole point of scoping isto avoid this situation. As we stated in
40 Questions and Answers about the NEPA Regulations, "if the new alternative [or other issue] was not raised by
the commentor during scoping, but could have been, ccomentors may find that they are unpersuasive in their efforts
to have their suggested aternative analyzed in detail by the [lead] agency." (46 Fed. Reg. 18035, Question 29b.)

[11. Advicefor Public Participants

Scoping is a new opportunity for you to enter the earliest phase of the decisionmaking process on proposals that
affect you. Through this process you have access to public officials before decisions are made and the right to
explain your objections and concerns. But this opportunity carries with it a new responsibility. No longer may
individuals hang back until the process is almost complete and then spring forth with a significant issue or
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alternative that might have been raised earlier. Y ou are now part of the review process, and your role isto inform the
responsible agencies of the potential impacts that should be studied, the problems a proposal may cause that you
foresee, and the alternatives and mitigating measures that offer premise. As noted above, and in 40 Questions and
Answers, no longer will acomment raised for the first time after the draft EIS is finished be accorded the same
serious consideration it would otherwise have merited if the issue had been raised during scoping. Thus you have a
responsibility to cane forward early with known issues. In return, you get the chance to meet the responsible
officials and to make the case for your aternative before they are committed to a course of action. To asurprising
degree this avenue has been found to yield satisfactory results. There's no guarantee, of course, but when the
alternative you suggest is really better, it is often hard for a decisionmaker to resist. There are severa problems that
commonly arise that public participants should be aware of:

A. Publicinput is often only negative

The optimal timing of scoping within the NEPA process is difficult to judge. On the one hand, as explained above
(Section 11.B.1.), if it is attempted too early, the agency cannot explain what it has in mind and informed
participation will be impossible. on the other, if it is delayed, the public may find that significant decisions are
already made, and their comments may be discounted or will be too late to change the project. Sane agencies have
found themselves in atactical crossfire when public criticism arises before they can even define their proposal
sufficiently to see whether they have a worthwhile plan. Understandably, they would be reluctant after such an
experience to invite public criticism early in the planning process through open scoping. But it isin your interest to
encourage agencies to came out with proposals in the early stage because that enhances the possibility of your
comments being used. Thus public participants in scoping should reduce the emotion level wherever possible and
use the opportunity to make thoughtful, rational presentations on impacts and alternatives. Polarizing over issues too
early hurts all parties. If agencies get positive and useful public responses from the scoping process, they will more
frequently come forward with proposals early enough so that they can be materially improved by your suggestions.

B. Issuesaretoo broad

Theissues that participants tend to identify during scoping are much too broad to be useful for analytical purposes.
For example, "cultural impacts' - what does this mean? 'What precisely are the impacts that should be examined?
When the EIS preparers encounter a comment as vague as this they will have to make their own judgment about
what you meant, and you may find that your issues are not covered. Thus, you should refine the broad genera
topics, and specify which issues need evaluation and analysis.

C. Impacts are not identified

Similarly, people (including agency staff) frequently identify "causes' asissues but fail to identify the principal
"effects’ that the EIS should evaluate in depth. For example, oil and gas development is a cause of many impacts.
Simply listing this generic category is of little help. Y ou must go beyond the obvious causes to the specific effects
that are of concern. If you want scoping to be seen as more than just another public meeting, you will need to put in
extrawork.

V. Brief Points For Applicants.

Scoping can be an invaluable part of your early project planning. Y our main interest isin getting a proposal through
the review process. Thisinterest is best advanced by finding out early where the problems with the proposal are,
whom the affected parties are, and where accommodations can be made. Scoping is an ideal meeting place for all the
interest groups if you proposal are, who the affected parties are, and where accommodations can be made. Scoping
isan ideal meeting place for al the interest groups if you have not already contacted them. In several cases, we
found that the compromises made at this stage allowed a project to move efficiently through the permitting process
virtually unopposed. The NEPA regulations place an affirmative obligation on agencies to "provide for cases where
actions are planned by private applicants’ so that designated staff are available to consult with the applicants, to
advise applicants of information that will be required during review, and to insure that the NEPA process
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commences at the earliest possible time. (Section 1501.2(d)). This section of the regulations is intended to ensure
that environmental factors are considered at an early stage in the applicant's planing process. (See 40 Questions and
Answers about the NEPA Regulations, 46 Fed. Reg. 18028, Questions 8 and 9.) Applicants should take advantage of
this requirement in the regulations by approaching the agencies early to consult on alternatives, mitigation
requirements, and the agency's information needs. ibis early contact with the agency can facilitate a prompt initiation
of the scoping process in cases where an EIS will be prepared. Y ou will need to furnish sufficient information about
your proposal to enable the lead agency to formulate a coherent presentation for cooperating agencies and the
public. But don't wait until your choices are all made and the aternatives have been eliminated. (Section 1506.1).
During scoping, be sure to attend any of the public meetings unless the agency is dividing groups by interest
affiliation. You will be able to answer an